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Abstract

The RTI Act has ensured a substantial positive change in government functioning, but it
has not been a cakewalk for the applicants who have regularly been victimised for
exposing wrongdoings in public offices. Around 20 cases of murder, 45 cases of assault
and 73 cases of harassment of RTI users have been reported from all across India from
as early as 2007. Most cases of victimisation involve information related to issues of
larger public interest and social welfare schemes. Registration of false cases, accusations
of blackmailing and other means to harass RTI users are routinely exercised by vested
interests. Those living in rural areas are easier targets due to physical proximity with the

accused and remoteness from police, media and civil society groups.

A well-established mechanism consisting of set procedures to deal with such cases can
go a long way in guaranteeing safety of applicants. Regular proactive disclosure of
information by public authorities under Section 4(1) of the RTI Act, quick police action
on complaints of RTI users and monitoring of the investigations by a senior police
official can help curb the menace. Investigations should also be made into the role of the
PIO and and first appellate authority can help curb the menace. When the information
sought relates to police, the probe into allegations of victimisation should be done by an
external/independent agency. Monitoring by information commissions, human rights
commissions and the department to which the information pertains can also bring great
benefits. A helpline by information commissions or state governments for protection of

RTT users can go a long way in dealing with the issue.
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On the part of applicants, community support has been found to be a great defence
against victimisation. Reporting even minor threats, keeping proper documentation of
complaints and representations to authorities and networking with civil society
organisations and mediapersons can also help avoid mistreatment. Depending on the
information sought, other laws can also be invoked to ensure protection. For instance, if
the information sought relates to issues of a minor, the Juvenile Justice Board can be

approached for action.
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Chapter 1 Introduction

In the introductory chapter of this research we will get acquainted with the role of RTI
Act in exposing corruption and ensuring transparency in governance. The level of
corruption in India, recent cases involving misappropriation of public funds and

the role of information commissions as ultimate appellate authorities will be discussed.
The chapter also provides current context to the topic of study, outlines the need for this

research and the objectives that will be achieved in the process.

1.1 Corruption and the RTI Act

Recent controversies including the 2G spectrum scam, financial irregularities in
organisation of Commonwealth Games and Adarsh Housing Society scandal besides
others have brought dark truth of corruption in governance to the fore. The prevalence of
corruption in India can be gauged from the Centre for Media Services analysis that
during 2005-10, corruption coverage in prime-time bulletins inceased almost by four

times in comparison to news stories."'

India's rank fell from 87th to 95th position in Transparency International's 2011 ranking
of nations in corruption perceptions.” Besides the involvement of bureaucrats and
politicians, private sector has also been found deeply involved in abetting corruption.

“The private sector is no more a victim of corruption in India. Instead, it is instrumental

1 A Comparative Scenario: India Corruption Study,2002-09, CMS India
2 India Transparency International corruption index blow, BBC News India, December 1, 2011
http://www.bbe.co.uk/news/world-asia-india-15979646. Accessed on April 12, 2012

14
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(in effecting it) and hand-in-glove with public officers. Collusive corruption, where
officials from public sector undertakings join hands with the private sector, is greatly
present in the Indian business environment, particularly in the power, mining and oil

sectors,” the Transparency International's report says.’

The use of RTI Act by media and civil society organisations in exposing several of the
latest corruption episodes* underscores the fact that it is a great tool to ensure

transparency and accountability in governance.

The right to information at all levels is a necessary condition to bring about the
accountability necessary for reducing inefficiency and corruption. Only when
transparency and accountability through fixing of responsibility are enforced at all levels
can the march towards genuine development through full employment begin. (Bhaduri

2008)°

The role of Central Information Commission (CIC) and State Information Commissions
(SICs) also assumes significance in this context as the bodies which formulate policies,
set standards and are also the ultimate appellate authority at centre and state levels

within the ambit of information system formulated through the RTI Act.

3_Aman Sharma, Private sector also involved in corruption: Transparency report, Mail Today. March 22, 2012

http://indiatoday.intoday.in/story/government-industry-nexus-graft-transparency-international/1/178806.html. Accessed on
April 12,2012

4 Mandakini Devasher Surie, Right to Information in India: An Effective Tool to Tackle Corruption, September 28, 2011,
http://asiafoundation.org/in-asia/2011/09/28/right-to-information-in-india-an-effective-tool-to-tackle-corru
on April 14, 2012.

tion/. Accessed

5 Bhaduri, 2008: Growth and employment in the era of globalization: Some lessons from the Indian experience.

15
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1.2 Definition and Rationale of the study

As a new legislation on accountability and transparency, the RTI Act has introduced an
opportunity for common citizen to question public authorities and get access to official
documents which were hitherto classified under the draconian Official Secrets Act. This
drop of posturing by the government has given a new lease of life to the democratic
character of India where people now have power to scrutinise what their elected

representatives and administrators are up to.

However, while the Act has ensured a substantial positive change in government
functioning, it has not been a cakewalk for the applicants who have regularly been
victimised for exposing wrongdoings in public offices. The RTI Act does not
specifically provide for protection of users and though several state governments,
information commissions and the courts have taken note of the seriousness of the

situation, no concrete measures have been formulated to prevent the victimisation.

Around 20 cases of murder, 45 cases of assault and 73 cases of harassment of RTI users
have been reported from all across India from as early as 2007.° Such incidents not only
defeat the purpose of enquiry as mandated under the RTI Act but also instill fear in
minds of people who may be potential information seekers. More importantly, the
present security set up has been found wanting when it comes to protection of RTI

applicants. Satish Shetty, who had blown the whistle on a series of land scams in

6 Wikipedia, the free encyclopedia, http://en.wikipedia.org/wiki/Attacks on_RTI activists_in_India. Accessed on April 20,
2012.
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Maharashtra, was hacked to death in Pune on January 13, 2010. According to
information, Shetty had sought police protection after having received threats to his life.
In the above context, it is imperative that besides making interventions at the policy
level, strategies devised by the community to deal with this hazard should be

disseminated and replicated in other parts of the country.

1.3 Objectives of the study

This research study was undertaken to understand multiple factors that make RTT users

prone to victimisation and also to suggest remedial measures.

» To analyse the social, political and financial circumstances which lead to

victimisation of RTT users and the role of state machinery in neutralising these

factors.

* To underscore shortcomings in the current administrative set up and suggest

remedies for quick action in cases of threats or incidents of victimisation.

* To study the effectiveness of decisions taken by courts, state and central
information commissions, state governments and security agencies related to

protection of RTT users.

» To review the performance of protective measures initiated by individuals or civil

society organisations (CSOs).
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» To suggest measures for collaborative approach between the administration, civil

society, media and other stakeholders for protection of RTI users.

Summary: Though RTI Act has helped expose cases of corruption, it has not been a
cakewalk for the users. who have regularly been victimised for exposing wrongdoings in
public offices. Around 20 cases of murder, 45 cases of assault and 73 cases of
harassment of RTT users have been reported from all across India since 2007. The study
will verify such cases of victimisation, analyse shortcomings in the present system and

suggest remedies.

The next chapter will detail the field areas, method of research, criteria for selection of
case studies, tools for data collection, limitations of research and scope for further

study.
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Chapter 2 Scope of the study and methodology

The chapter outlines the scientific basis for this research study. Justification will be
provided for selection of the field area and methodology adopted for selection of
samples. Operational definitions used, methods of data collection adopted and guiding
questions put into practice for carrying out unstructured interviews will also be

discussed in detail.

2.1 Scope of the study

Gujarat and Rajasthan have been selected as field areas for the purpose of this research.
The rationale for this selection lies in the strength of RTI movement in these two states.
Both Rajasthan and Gujarat have a large geographical area with substantial rural set up
and a deep-rooted caste-based society, at least in the villages. Both the states also differ
in various ways which offers a good contrast to the research. While Gujarat is an
established industrial hub with some of the largest businesses in India’, people of

Rajasthan are mainly dependent on tourism, agriculture and daily labour.

Rajasthan was the battleground from where the first call for right to information was
made in mid 1990s by the labourers and farmers seeking their right to livelihood.
(report: MKSS. On the other hand, Gujarat is only second to Maharashtra in reported

cases of murder, assault and harassment of RTI users. Around 20 such cases have come

7 Wikipedia, the free encyclopedia, http://en.wikipedia.org/wiki/Gujarat#Demographics. Accessed on April 24, 2012

19
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to notice through media reports and other sources in Gujarat.®

The neighbouring states also score high on presence of civil society organisations
working in the field of right to information and human rights. In Rajasthan, RTI Manch,
under the aegis of MKSS, is a forefront organisation in this field while People's Union
for Civil Liberties (PUCL) is well known for its efforts towards protection of human
rights. Besides these, there are various other district-level organisations, including

Bikaner-based Urmul Trust, which have been active in the field of RTI.

In Gujarat, Mahiti Adhikar Gujarat Pahel (MAGP) runs an RTI helpline which also
assists those who are harassed for seeking information. This is the only one of its kind
initiative in India which has acted as a go-between for the common man and security
agencies. Ease of access and fewer linguistic barriers also helped select Rajasthan and
Gujarat as the field area. It is worth noting that the assessment of these two states should
not be seen as representative of the whole of India. Though all the states of India have
similar federal administrative structure, they differ in law and order situation and
response to human rights violation. For a full picture of the situation in the country, this
study should be read with existing research and further studies should be done in other

states to complement this research.

8 Wikipedia, the free encyclopedia, http:/en.wikipedia.org/wiki/Attacks_on RTI activists_in_India. Accessed on April 24,
2012

20
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2.2 Research Methodology

The study was conducted through qualitative research method since the theory will be
generated through the process of gathering information and looking for patterns. Nature
of the problem is already known (RTI applicants are being victimised), so the study fell
under causal research looking for parameters affecting safety of RTI applicants. The
Oxford dictionary broadly defines 'victimisation' as unfair treatment but this study will
specifically focus on cases of assault, threat calls, intimidation and registration of
complaints/police cases against an RTI applicant subsequent to filing of the
application(s). Only those case studies which involved usage of RTI to help a public

cause have been selected purposefully to avoid the instances of RTI misuse, if any.

The target population was all the RTT users living in geographical boundaries of
Rajasthan and Gujarat who have been victimised for seeking revealing information.
Information about such persons was gathered through media reports and from people

working in the field of RTI in Rajasthan and Gujarat.

Judgement sampling method was used as the sample had been selected based on the
judgement about some appropriate characteristics required of the sample member. The
sample was selected only after verification that use of RTI was the reason for the alleged
victimisation. Where mixed motives were found, it was determined through documents

and personal judgement based on exhaustive interviews what the dominant motive was.

21
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2.3 Data collection methods

— Desk review of existing documents on victimisation of RTT users in the country
and protective measures initiated by individuals, civil society organisations
(CSOs) as well as government agencies (policy papers, court orders, affidavits,
representations, memorandums and minutes of meetings of key organisations, for
instance. the Central Information Commission.). Analysis of documents
pertaining to individual case studies.

— Legal review of existing and draft laws regarding right to information, protection
of human rights, whistleblower protection and UN declaration on human rights.
The review covered generic law, including the draft Public Interest Disclosure and
Protection to Persons Making the Disclosures Act (Whistleblower Protection
Bill), Protection of Human Rights (PHR) Act, 1993, sectoral laws including Code
of Criminal Procedure, 1973, Indian Penal Code and Indian Evidence Act, case
law, (e.g. court cases, decisions of information commissions) besides
parliamentary debates.

— Key informant interviews with RTI experts and practitioners and other well-
informed persons in order to get a clearer picture on the research topic.

— Media analysis, including a review of media reporting on victimisation of RTI
users and protective strategies.

— Unstructured interviews with victimised RTI users, their family members, the

accused party, administrative officials dealing with the case.

22
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Though all the interviews were unstructured, these were the guiding questions in most of
the case studies:

» What was the public cause raised or likely to be raised in the RTI application filed by
the user?

» How was the accused party affected or likely to get affected by the disclosure of such
information?

» What was the mode of victimisation used?

* Any other factor besides RTI which could have been the reason for victimisation?

* Which public authority/authorities and/or security agencies that were intimated about
the instance of victimisation and when?

* Action taken by public authorities and/or security agencies and its impact?

» Any protective measure initiated by the user on his/her own and its impact?

2.4 Analysis of data and results

The research was carried out between April and June 2012 and the results of the
assessments were discussed and analysed on monthly basis with the faculty members of
the Indian Institute of Public Administration (IIPA). Preliminary findings were also
discussed briefly at a national workshop on best practices in the implementation of the
RTTI sponsored by the Department of Personnel and Training (DoPT), Government of
India in May 2012. Certain updates were added later on during vetting of the report.

23
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2.5 Selection of case studies

Based on preliminary research, four case studies in Rajasthan and 13 case studies in
Gujarat were selected for further investigations. More cases of victimisation were visible
in Gujarat because of presence of an intensive network of CSOs and individual activists
working in the field area, better communication and transport facilities, larger media

presence and existence of a dedicated RTI helpline run by a CSO.

Of the selected case studies, three cases from Rajasthan and six from Gujarat were found
to be valid according to the research design adopted for this study. The imbalance in
selection of case studies is not bound to affect the research findings since the study

focuses on individual cases and does not draw state-specific inferences.

Summary: Gujarat and Rajasthan have been selected as field areas because of the
strength of RTI movement in these two states. Both the states also differ in various ways
which offers a good contrast to the research. Qualitative research method was adopted
since the theory will be generated through the process of gathering information and
looking for patterns. Only those case studies which involved usage of RTI to help a
public cause have been selected purposefully to avoid the instances of RTI misuse, if
any. A total of nine case studies were selected using the judgement sampling method.

The next chapter charts out the progress of right to information movement in India.

24
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Chapter 3 The transparency movement

This chapter charts out the trajectory of right to information movement in India vis-a-vis
the international experience. It details the background including legal pronouncements,
civil society or people’s movement and government action over the years till the
enactment of the Right To Information Act 2005. Lessons learnt from other countries are

also incorporated in this chapter.

3.1 Right to Information in India

The RTI Act came into being after concerted efforts of social activists who sought
amendments in the Freedom of Information Act for greater powers to the people. The
most heartening fact to be noted after six years is that their trust in common man has
been vindicated. Citizens of the country are increasingly arming themselves with the
provisions of the legislation and turning India into a democratic country in the true
sense. This is evident with the steady increase in number of requests for information
filed with various public authorities from October 2005 to March 2011. The number of
RTI applications with central authorities and Union Territories have actually gone up

from 24,436 in 2005-06 to 4,17,955 by 2010-11.°

9 _CIC annual report, 2010-11, http:/cic.gov.in/AnnualReports/AR2010-11.htm. Accessed on April 20, 2012.
CIC annual report, 2005-06, http://cic.gov.in/AnnualReports/AR2005-06.htm. Accessed_on April 20, 2012.

25
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Graph 1 Trend in number of RTI applications received between 2005 and 2010
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The enactment of the RTI Act was a result of the confluence of a variety of factors, both
international and domestic. The legislative expression of the right to information has
long been recognised as supporting all other human rights. Article 19 of the Universal
Declaration of Human Rights of the United Nations (UN), signed on 10 December 1948,
states unequivocally:

“Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart

information and ideas through any media and regardless of frontiers”.

Therefore, the freedom of opinion and expression which lends veracity to the right to

information has been unambiguous elements of a historic international law to which
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India is a signatory. The UN Declaration gives preference to human rights over power of
the State. However, even before any international declaration on information was

signed, there was already a movement underway in Europe for more transparency in the
functioning of governments. This movement culminated in legislations ensuring
information access which have set benchmarks for others including India. Here’s a brief

on these international laws:

Sweden

Sweden has the oldest legislation relating to public access to official documents, dating
back to as far as 1776. The right is, in fact, provided in the Constitution itself. The
principle that disclosure of information is the norm unless it is withheld by specific legal
provision underlies Sweden’s open access regime. Documents that are to be exempted

from disclosure are defined in the Secrecy Act.

Finland, Denmark and Norway
Finland passed the Law on the Public Character of Official Documents in 1951. The
legal provisions benefited from the country being a part of Sweden in the 19" century.

Both Denmark and Norway passed their information access laws in 1970.

In all these four Scandinavian countries, citizens who have been denied information can

appeal to the court.

United States
The United States Freedom of Information (FOI) Act, passed in 1966, laid out the decree

that access to documents should be a rule rather than an exception. However, due to
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inherent difficulties in enforcing compliance, this Act was amended in 1974 and the
onus of justifying restriction of access to a document was placed entirely on the
government. It goes one step further than the laws of other countries by allowing limited
disclosure or the release of all non-secret information that can be segregated from the
exempted information in any secret file. The most potent provision in the US law is the
power of a judge to examine whether or not the government has classified documents
properly. Indian lawmakers and civil society groups found some of the earlier European
and American practices familiar. In particular, the provision that applicants do not need
to provide a reason for accessing documents has been adopted in the RTI Act of India.
The American law’s provisions for disciplinary action, right to inspect documents and
fees for inspection and photocopy have also found a place in the Indian legislation in

some form or the other.

3.2 THE BACKGROUND

In India, the movement to realise the right to information occurred in three areas:

— Legal pronouncements
— Civil society/ people’s movement

— Government action

The Supreme Court (SC) has held through various judgments that the right to
information is a part of the fundamental right to freedom of speech and expression under
Article 19 (1) of the Constitution, since the right cannot be properly exercised if the

people did not have the right to information. The clearest enunciation of the fundamental
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right to information was seen in the Supreme Court ruling in the State of .P vs. Raj
Narain [(1975) 4 SCC 428] in which Justice K.K. Mathew said:

“In a Government of responsibility like ours, where all the agents of the public must be
responsible for their conduct, there can be but few secrets. The people of this country
have a right to know every public act, everything that is done in a public way, by their
public functionaries. They (the public) are entitled to know the particulars of every
public transaction in all its bearing. The right to know, which is derived from the
concept of freedom of speech, though not absolute, is a factor which should make one
wary, when secrecy is claimed for transactions which can, at any rate, have no
repercussion on public security. To cover with veil of secrecy, the common routine
business is not in the interest of the public. Such secrecy can seldom be legitimately
desired. It is generally desired for the purpose of parties and politics or personal self-
interest or bureaucratic routine. The responsibility of officials to explain or to justify

their acts is the chief safeguard against oppression and corruption”.

Later, in S.P. Gupta vs. Union of India [1982 SC (149)], Justice P. N. Bhagwati
observed: “The concept of an open government is the direct emanation from the right to
know which seems to be implicit in the right of free speech and expression guaranteed
under Article 19(1)(a). Therefore, disclosure of information in regard to the functioning

)

of the government must be the rule and secrecy an exception.’
3.3 THE GRASSROOTS MOVEMENT

The RTT Act is the result of a popular and widespread grassroots struggle for effective

governance. Civil society movements to realise the right to work and livelihood of
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villagers discovered that public money meant for development projects was being
siphoned off routinely. Workers were being denied their wages and classified

government records were showing that these people had not worked on the projects.

Mazdoor Kisan Shakti Sangathan (MKSS), which took up the issues of land
redistribution and minimum wages in 1990s, understood the significance of transparency
and the right to information. Every time the workers asked to be paid the minimum
wage, they were told that they had not done the work, a claim that, they were also told,
was based on records'’. When the MKSS demanded to see the records, the reply was that
these were government accounts and therefore secret. And so it was that a simple
demand for minimum wages became a fight for the right to information. The poor
started to see that they had to be involved in the RTI campaign because it was an issue
connected intrinsically to their livelithood and survival. One of the slogans born during

the struggle is self-explanatory: ‘The Right to Know, The Right to Live.’

A series of demonstrations and public hearings were held to show how local
governments had manipulated the records that affected wages and livelihoods of
villagers. In 1996, a nation-wide network of senior journalists, lawyers, distinguished
bureaucrats, academics and social activists strongly advocated for abolition of the
Official Secrets Act, 1923 and enactment of a strong right to information legislation at
the Centre. Starting from the time when States were operating right to information laws
in a limited way, and during the period after the RTT Act 2005 was promulgated, there
was a conspicuous upsurge in public response. In 2002, the Freedom of Information

(FOI) Bill was passed but it invited criticism from the civil society for not being

10 Aruna Roy and Nikhil Dey: Fighting for the Right to Know in India, Development Dialogue, 1, 2002, p. 77-90.
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effective in ensuring transparency in government functioning. Even as efforts for a
Central legislation on the right to information continued, several states had already
begun enacting their own access to information laws. However, neither were these Acts
considered very strong tools for enforcing accountability nor were they citizen friendly.
The provisions for proactive disclosure and penalty were not present. In some cases

there was a long list of documents and information exempted from the laws.

Though the FOI Act was passed by Parliament in 2002 and received Presidential assent
in January 2003, it was not notified and, as a result, was never enforced. In May 2004,
the struggle for the right to information received some encouragement in the form of the
National Common Minimum Programme (NCMP), which promised to make India’s
information access legislation “more progressive, participatory and meaningful”. The
National Advisory Council (NAC) was set up to fulfil this, among other things. The RTI

Act came into force within 120 days of its enactment on October 12, 2005.

Summary: In India, the movement to realise the right to information involved legal
pronouncements, people’s movement and government action. The Supreme Court (SC)
has held through various judgments that the right to information is a part of the
fundamental right to freedom of speech and expression under Article 19 (1) of the
Constitution. Civil society movements to realise the right to work and livelihood of

villagers also pushed for the transparency in expenditure of public money.

In the next chapter, various documents including academic research reports, legal court
orders and administrative reports and decisions are reviewed for better understanding of

the topic.
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Chapter 4 Literature review

This chapter offers references to the contemporary studies related to the research topic,
development in the field of administrative reforms and policy making at the state and
Central level. Draft law on whistle blowers, status of human rights defender in India,
resolutions passed by the information commissions, court orders, action of law and order
agencies, media and civil society organisations besides community action will also be

discussed in detail.
4.1 Threats to RTI users

Victimisation of RTT users is a relatively new phenomenon in India which is why there
has not been any systematic study done on the issue so far. The research study conducted
by the National Campaign for People’s Right to Information (NCPRI) in collaboration
with the Right Assessment and Analysis Group (RaaG) in 2008 to assess the
implementation of RTT had also take into account the threat perception of users. It was
found that over 40 per cent of the rural respondents term harassment and threats from
officials as the major constraint in exercising their right to information. In urban areas,
15 per cent of the respondents cited harassment from officials and uncooperative
officials as the most important constraint. However, the study did not delve deeper into

case studies of victimisation, shortcomings of the system and protective mechanisms.

Those who challenge the corrupt have always been threatened, but with RTT it has
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become easier to challenge and hence the number of cases of victimisation are also on
the rise. There have been several media reports about incidents of harassment, threat,
coercion and violence against RTI users and their family members by both state and the
non-state actors. Media and civil society organisations have particularly been
instrumental in raising the issue of protection of the RTI users with the policy makers.
The issue has gained great prominence and has been frequently discussed in the
Parliament, courts and the executive meetings. It has now been widely accepted that RTI
users are prone to victimisation by those with vested interests and a protective

mechanism needs to be in place to curb such a practice.

4.2 RTI users as whistle blowers

While addressing the 6th RTI Convention on Oct 14, 2011, Prime Minister Dr
Manmohan Singh stated : "I would like to mention here our initiative to enact a
legislation for the protection of whistle blowers which would further strengthen the
Right to Information. We expect this law to be enacted in the next few months and it
would, among other things, help in prevention of violence against those who seek to

expose wrongdoings in our public administration.""

Whistle blowers play a crucial role in providing information about corruption. If
adequate statutory protection is granted, there is every likelihood that the government
would be able to get substantial information about corruption. In the United States, in

the post-Watergate era, after the trials and tribulations of Daniel Ellsberg, the man who

11 H1mansh1 Dhawan, Whistleblowers Act comlng soon: Manmohan Singh, Times of India, October 14, 2011,
articles.timesofindia.indiatimes.com india, i-act-information-commissioners-centra

mformatlon -commission, Accessed on July 18, 2012
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“blew the whistle” on the so called “Pentagon papers”, whistleblowing has not only been

protected by statute but is also encouraged as an ethical duty on the part of the citizens."

In its 4" report the second administrative reforms commission emphasised on protection
of whistle blowers exposing false claims, fraud or corruption by ensuring confidentiality
and anonymity, protection from victimisation in career, and other administrative

measures to prevent bodily harm and harassment.

Accusations especially of blackmailing are regularly made against whistle blowers
including RTI users which is why it gets difficult for the security agencies as well as
courts to ascertain good faith. South African courts have asserted that —good faith is a
finding of fact; —the court has to consider all the evidence cumulatively to decide
whether there is good faith or an ulterior motive, or, if there are mixed motives, what the

dominant motive is."

Efforts to bring in a legislation to protect whistle blowers in India have been on-going
for some years now. In 2001, the Law Commission of India studied the laws that protect
whistle blowers in the UK, USA and other developed countries and had submitted a
report to the government. Along with the report the Law Commission submitted a draft
bill to protect whistle blowers. Meanwhile, in the absence of a specific law on the
subject, the Government of India created a mechanism for its employees and those

employed in central public sector enterprises to blow the whistle on wrongdoings.

12 India. Administrative Reforms Commission (Fourth) Report on Ethics in Governance, New Delhi: Administrative
Reforms Commission (Second), 2007, 140p, Chairman: M. Veerappa Moily.
13 G20 Anti-Corruption Action Plan- Action Point 7.: OECD, 2011, 36 p.
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The Public Interest Disclosure and Protection of Informers Resolution was notified by
the Government of India in 2004 to enable public sector employees to make disclosures
of wrongdoing to the Central Vigilance Commission in confidence. This mechanism

only covers employees working in the Government of India or any of its agencies."*

Law makers have also included statutory provisions to encourage public and official
reporting of crimes or of the intention to commit crimes of corruption. These provisions
cast reporting obligations on the citizens with penal provisions in the event of failure to
comply with such obligations. Section 39 of the Code of Criminal Procedure (CrPC),
1973 makes it mandatory for any person to report to a magistrate or officer of the law
any alleged corrupt offence by a public servant failing which he shall be liable for
prosecution. Failure to give information is also an offence under Sections 176 or 202 of
the Indian Penal Code (IPC) which deal with omission to give notice to public servant
by a person legally bound to give it and intentional omission to give information of
offence by a person bound to inform. However, these provisions have remained

ineffective because no mechanisms are available for protection of the informants.

Obviously, fear of potential whistle blowers being subjected to reprisals by the
perpetrators of corrupt acts, and the inability of the government to protect their person
and property in the event of such threats are powerful deterrents which far outweigh the

moral pressure of duty as a citizen."

14 Venkatesh Nayak, Secrecy over the draft Whistleblower's Bill, Accountability India, August 16, 2010 http://www.

accountablityindia.in/accountabilityblog/1366-secrecy-over-draft-whistleblowers-bill, accessed on July 18, 2012.
15 India. Administrative Reforms Commission (Fourth) Report on Ethics in Governance, New Delhi: Administrative

Reforms Commission (Second), 2007, 140p, Chairman: M. Veerappa Moily.
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Section 125 of the Indian Evidence Act, 1872, also covers aspects of the interest and
integrity of the information given in respect of offences. Official communication with
regard to crime is privileged, and a police officer or a magistrate cannot be compelled to
disclose the source of information received by him with regard to the commission of the

offence.

A law to protect all whistle blowers, including general public, may be a reality in India
very soon with the Public Interest Disclosure and Protection to Persons Making the
Disclosures Act, (Whistleblower Protection Bill) passed by the Lok Sabha in December
2011. The bill is now pending with the Upper House of the Parliament. The draft Public
Interest Disclosure and Protection to Persons Making the Disclosures Act, 2010
(Whistleblower Protection Bill) was referred to the Department related Standing
Committee of Parliament on Personnel, Public Grievances, Law and Justice (the
Committee) for detailed deliberation. The Committee sought views from the people of
India on the contents of the Bill after placing its contents in the public domain and

subsequent amendments were made in the draft.

Though the committee had recommended that a proper mechanism be provided for
protecting all kinds of whistle blowers including RTT users, RTT activists and human
rights defenders, the suggestion has not been accepted.'® However, Section 3 (1) of the
draft bill details that “notwithstanding anything contained in the provisions of the

Official Secrets Act, 1923 any public servant or any other person or any other person

16 Nayak Venkatesh, Public Interest Disclosure and Protection to Persons Making the Disclosures Act, 2010
(Whistleblower Protection Bill): An analysis of the amendments introduced by the Government of India. New Delhi:

Commonwealth Human Right Initiative, 2011, 15 p.
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including any non governmental organisation, may make a public interest disclosure
before the Competent Authority”, thus RTI users are naturally included in the definition
of whistle-blowers. Clause 4 of the draft has been amended to make the prior written
consent of the whistle blower mandatory before his/her identity is disclosed to the
Head of the Department. Where such consent is not forthcoming the whistleblower is
only required to hand over all documents relating to the complaint to the Competent

Authority.

The original version of the Bill did not contain any clause regarding burden of
proof of victimisation. As a result of this the whistle blower would have had to prove
that he/she was victimised by the public authority. The standing committee
recommended reversal of burden of proof so that the public authority concerned is
required to prove that the victimisation did not occur. The amended bill enables the
Competent Authority to penalise any person who does not comply with its directions and
also requires rules to be made by the appropriate government for stipulating the time for

completing inquiries into a complaint of wrongdoing.'’
4.3 RTI users as human rights defenders (HRDs)

RTT activists are the most vulnerable human rights defenders (HRDs) of India. Human
rights defenders are people who either individually or in a group, act to promote or
protect human rights peacefully. “Human Rights Defender can act to address any human

right (or rights) on behalf of individuals or groups; Human rights defenders investigate,

17 Nayak Venkatesh, Public Interest Disclosure and Protection to Persons Making the Disclosures Act, 2010
(Whistleblower Protection Bill): An analysis of the amendments introduced by the Government of India. New Delhi:

Commonwealth Human Right Initiative, 2011, 15 p.
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gather information regarding and report on human rights violations. The defenders can
be characterized as acting in support of victims of human rights violations. They work to
secure accountability for respect for human rights legal standards and encouraging a
Government as a whole to fulfill its human rights obligations. Thus, human rights
defenders make a major contribution, particularly through their organizations to the
implementation of international human rights treaties and imparting human rights

education, training and capacity building.” (UN, 1998)'%.

Human rights defenders are individuals, groups of people or organizations who promote
and protect human rights through peaceful and non-violent means. They:

1. uncover violations

ii.  subject violations to public scrutiny

iii.  press for those responsible to be accountable

iv.  empower individuals and communities to claim their basic entitlements as

human beings."

Unlike other HRDs, a large majority of the RTI activists are not necessarily part of any
organisation or group. They often act alone, moved by outrage against corruption and
other illegal activities. RTI activists are extremely vulnerable as they live in the same
areas as the corrupt public authorities, political leaders and mafia who do not want
information about their illegal activities to be disclosed. The lucky ones come to the

media attention only when killed, maimed or battling for life.*

18 UN 1998, United Nations Declaration on the Right and Responsibility of Individuals, Groups and Organs of Society to
Promote and Protect Universally Recognized Human Rights and Fundamental Freedoms (commonly known as the
Declaration on Human Rights Defenders. It was adopted by the UN General Assembly in December 1998),

19_http://www.amnesty.org/en/human-rights-defenders/background, Accessed on May 10, 2012.

20 Asian Centre for Human Rights. RTI Activists: Sitting ducks of India, New Delhi. 2011, p. 18.
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The Universal Declaration of Human Rights (UDHR), proclaimed by the UN General
Assembly as “a common standard of achievement for all peoples and all nations,” is
regarded as an authoritative interpretation of the human rights provisions of the UN
Charter.”' India signed the UDHR along with 47 other countries on December 10, 1948.
(Wikipedia Free Encyclopedia (2011))*

It encompasses two major categories of human rights:
1. civil and political rights, and

il. economic, social and cultural rights.

The RTI users, through a mere act of filing an RTI application, ensure accountability and
transparency in functioning of public authorities and in turn protect civil, political,

economic, social and cultural rights of all the citizens.

4.4 The domestic protection mechanism

Though human rights violations have been part of the world and Indian history since
time immemorial, it was only after independence that universal human rights
independent of origin, caste, creed, religion or language were adopted. The Constitution
of India was in the process of making when the Universal Declaration of Human Rights
was adopted by the United Nations General Assembly and many of these rights were

given a concrete shape in our domestic law by incorporating them in Part-3 and Part-4 of

21 UDHR (1948): Universal Declaration of Human Rights

22 Wikipedia, the free encyclopedia, en.wikipedia.org/wiki/Human rights _defender, Accessed on April 20, 2012.
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the Constitution dealing with the Fundamental Rights and Directive Principles of the
State Policy including Right to life, personal liberty and others Social, Economic,
Educational, Religious and Cultural Rights and Rights to Constitutional Remedies.
(Basu, 1993)*

The Indian Parliament has enacted the Protection of Human Rights (PHR) Act, 1993 and
also constituted new mechanism such as National/State Human Rights Commissions at
the level of the Union and Provincial for better protection and promotion of human
rights. The human rights are defined in Section 2(1) (d) of the PHR Act, “the rights
relating to life, liberty, equality and dignity of the individual guaranteed by the
Constitution or embodied in the International Covenants and enforceable by courts in
India”. The functions of human rights commissions include enquiring suo moto or on
petitions into complaints of violations of human rights, review safeguard provided under
the Constitution or any law and study laws, treaties and other international instruments
of human rights and make recommendations for their effective implementations,
undertake and promote research on human rights issues, spread human rights awareness
and encourage efforts of individuals, non-governmental organisations working and
media and other civil society (human rights defenders) in the field of human rights under
the provisions and its implementations of the Protection of Human Rights Act in the

country (PHRA, 1993)

However, it has been found that human rights defenders face tough time in the country.

Of 25 cases listed at NHRC website in 2010, majority of the cases against HRDs relate

23 Basu DD. Introduction to the Constitution of India. New Delhi: Prentice Hall of India, 1993.
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with police atrocities against human rights defenders.** The defenders are illegally
arrested and detained in police custody. They are also abused, misbehaved, assaulted,
harassed, humiliated, false charged, tortured and treated inhumanly. In some cases, high
police officials were also involved like SP/DIG/IGP level which indicates zero level

tolerance and sensitivity among police towards human rights defenders.

The non-state actors, including individuals, local politicians and others anti-social
elements also indulge in inflicting violence against HRDs who were involved in
exposing cases pertaining to corruption, violations of human rights and black-marketing
of goods and illegal mining activities. In few cases, the dynamics of police violence
reflected such as police collusion with powerful people to non-registration of cases,
abused and use of force against human rights defenders. However, none of the case
under the study had been disposed off nor victims got any sort of relief by the National
or State Human Rights Commissions. A few instances of state human rights commission
seeking information about murder of RTT activist have been reported. The State Human
Rights Commission (SHRC), Gujarat, sought a report from the director general of
Gujarat Police and the mines and minerals department on the murder of RTI user Amit

Jethwa.”

24 Kumar Kamlesh. Defending the defenders: An analysis of violence against human rights defenders in India,
International Journal of Sociology and Anthropology Vol. 3(12), December 2011, pp. 460—468.
25 TANS, Slain RTI activist's father wants action against MP, TwoCircles.net, August 1, 2011.

http://twocircles.net/2011aug01/slain_rti_activists father wants_action_against_mp.html. Accessed on April 27, 2012.
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4.5 Moves by information commissions

Nepal, which followed India in formulation and implementation of the RTI Act, has
redressed the issue of protection of RTI users. According to the Nepalese legislation: “It
shall be a responsibility of employee of public agency to provide information on any
ongoing or probable corruption or irregularities or any deed taken as offence under the
prevailing laws. If any punishment or harm is done to the whistleblower, the whistle
blower may complaint, along with demand for compensation, to the commission for

revoking such decision.”?,

Though the Indian RTI Act does not specifically address the issue of protection, the
NCPRI-RaaG study recommends that information commissions (ICs) should receive
complaints of threats and attacks as complaints received under Section 18(1)(f) of the
RTI Act and, where prima facie merit is found in the complaint, the IC should institute
an inquiry under Section 18(2) (reasonable ground for inquiry) read along with Section
18(3) (IC granted powers of civil court) and Section 18 (4) (power to examine any

record).

The report goes on to suggest that such intimidation, threat or attack can also qualify as
obstruction and falls within the gamut of Section 20(1) as an offence liable for penalty.
“Where the enquiry establishes the guilt of a person who is a PIO, the IC must impose
such penalty as is appropriate to the case and acts as a deterrent to other PIOs. Where the

guilty party is not a P10, the IC must establish a tradition of passing on the enquiry

26 Srinivas Madhav. Right To Information footprints. New Delhi: Centre For Good Governance, 2008, 48 p.
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report to the police, where a cognizable offence is made, or otherwise to the relevant
court, and use its good offices (and its moral authority) to ensure that timely and

appropriate action is taken,” the report recommends.

Section 18(2) of the legislation says that if “the Central Information Commission or
State Information Commission, as the case may be, is satisfied that there are reasonable
grounds to inquire into the matter, it may initiate an inquiry in respect thereof.” If the
information commissions would like to use this provision to inquire into matters of
victimisation of RTI users, they may have to go a step beyond their conventional
purview. In fact, the Gujarat Information Commission (GIC)*” has used this provision to
demand action in reported cases of harassment and threat. Ahmedabad-based non-profit
group, MAGP has been running a helpline for RTI whistle blowers. The helpline voice
records a complaint, transcribes it and forwards it to the state information commission
for action. While the complainant is encouraged to lodge a complaint or FIR at the
nearest police station, the information commission also asks the concerned area DSP to
look into the matter. The involvement of information commission in the whole process

ensures prompt action by the police.”®

As a first institutional framework to provide protection to RTI applicants, the Central
Information Commission (CIC) passed a resolution on September 13, 2011. According

to the resolution, if the commission receives a complaint regarding an assault on or

27 Charul Shah, Farm hands expose housing scam, whistleblowers threatened in Rajkot, DNA, March 11, 2011,
http://www.dnaindia.com/india/report farm-hands-expose-housing-scam-whistleblowers-threatened-in-rajkot 1518616

Accessed on July 19, 2012.

28 GOI Monitor Desk, Getting informed and surviving the skirmish, GOI Monitor, September 13, 2011,
http://www.goimonitor.com/story/getting-informed-and-surviving-skirmish. Accessed on July 19, 2012.
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murder of an information-seeker, it will examine pending RTI applications of the victim
and order the departments to publish the requested information suo motu on their

websites.”’

The commission also resolved that it will take proactive steps in ascertaining the status
of investigations/prosecutions of cases involving information-seekers and endeavors to
have these processes expedited. (Annexure 1.1). However, there has not been a single
case till now for which this provision has been invoked. State information commissions
have also been taking up cudgels against threat to RTI users from time to time. On
September 30, 2008, the Karnataka Information Commission issued instructions to the
Director General of Police (DGP), Bangalore, that police personnel should not visit RTI
Applicants nor ask them to come to the police station unless they have asked for

inspection of documents.

This order came on plea of RTI applicant Sunil Kumar Panchariya who had sought
certain information with regard to a complaint registered at High Grounds Police
Station. The petitioner complained that he was threatened by the constable from High
Grounds Police Station stating that in case he went against local police he would face
the consequences. While giving its order, the Karnataka Information Commission
observed that “it has received several similar complaints against police stations, wherein
it has been alleged that when an applicant files an application under RTI Act with a
police station, either the constables from the police station repeatedly visit his house or

he is repeatedly summoned to the police station. Commission is of the view that these

29 Anahita Mukherji, CIC shield to protect RTI crusaders, Times of India, October 5, 2011, h ttp:/articles.timesofindia.in
diatimes.com /2011-10-05/india/30246449 1_rti-activist-vitthal-gite-pune-rti. Accessed on July 19, 2012,
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practices are hindering the proper implementation of the provisions of the Act and

exercise of the right to information by the citizens vis-a-vis police authorities.” *°

4.6 Courts and governments

On May 7, 2010, while hearing the murder case of RTT activist Satish Shetty, the
Bombay High Court ordered the Maharashtra state government to immediately provide
police protection to any person or organisation that complains of threat or use of force or
has been attacked for filing applications under the RTI Act. The High Court also
directed the state government to set up provisions for speedy investigation of cases of
threats or attacks against social activists, a monitoring system and a database of social

activists, within 90 days.*'

Earlier, in a circular dated January 18, 2010, the Mumbai Police Commissioner had
called for quick action into complaints of victimisation by activists and immediate
preparation of threat perception report in case protection has been sought by the
complainant. A police-public coordination committee involving local activists was also
proposed at the police station level for better coordination. (Annexure 1.2). This was
closely followed by a government resolution issued by the Maharashtra government.
However, RTI users claimed that the orders had not been properly implemented. In a
letter to the Chief Minister Prithviraj Chavan on January 3, 2011, a group of RTI
activists sought stricter measures including suo moto disclosure of assets and sources of

income of politicians, bureaucrats, judges & their family members, appeal procedure

icants.html, Accessed on May

31 Meena Menon, Whistleblowers at receiving end after using RTI, The Hindu June 7, 2010,
http://www.thehindu.com/news/national/article448479.ece, Accessed on May 12, 2012.
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rules for RTI in Maharashtra, with a clause that RTI penalty clause (Section 20) is to be
strictly enforced, strict action against policemen who shirk their mandated duty to
register FIR within 48 hours of filing of a complaint, time-bound mechanisms for
departmental inquiry and disciplinary action in complaints by citizens about corruption,

misuse of power and non-enforcement of rules and laws. (Annexure 1.3)

The Punjab government has decided to set up a security review committee comprising of
representatives of Home Department, Advocate General’s office and social activists,
including women. The committee would be headed by the Additional Director General
of Police (ADGP), Security. The move came after a public interest litigation was filed by
Advocate H. C. Arora in the Punjab and Haryana High Court seeking directions to
Punjab government, Haryana government, UT Chandigarh Administration and the
Union of India to frame a policy for protection of RTI activists. Meanwhile, Haryana
government drew flak from the court for not taking same steps as Punjab and the
division bench observed that the “court had expressed its provisional view that the
forums which have to consider the requests for granting protection to RTI Activists

should be broad based.”*?
4.7 Community action

RTI Anonymous, a group of citizens working through web portal www.getup4change.com,
has been addressing the issue of protection for RTI users through community initiative.
The concept works on the basis of proxy application. This helps offer anonymity and

benefit of distance from the issue at hand.

32 Express News Service, Shielding whistle blowers: Punjab gives teeth to panel, Indian Express April 28, 2012, http:/ww

w_.indianexpre ss.com/news/shielding-whistle-blowers-punjab-gives-teeth-to-panel/942489/0. Accessed on July 18, 2012.

46



Analysing victimisation of RTI applicants and strategies for their protection
. _____________________________________________________________________________________________________________________________________________________|

Anybody willing to procure information from any public authority can submit an online
request to RTI Anonymous, with details of the public information officer and his set of
questions. A volunteer expert helps draft the application which can then be submitted to
the public authority by any volunteer based in India. The applicant is generally based in
a city distant from the location of public authority so that the magnitude of possible
threat is reduced. Once he receives the reply, the documents are uploaded on the website
which can then be downloaded by the original requester. The information is made
publicly available on the website for lawyers, journalists, researchers and general public.
This action also helps decrease the level of threat since anybody can have access to the
hitherto concealed information. Though the group does receive requests through post
too, most of the users use their online platform which why its reach is limited. Several
individuals as well as civil society organisations have also been experimenting with this
idea of proxy applicant, prompt public release of the information and submission of

same information request by multiple applicants to nullify the security threat.”

Summary: As a first institutional framework to provide protection to RTI applicants,
the CIC has passed a resolution that in case of an assault or murder of an information-
seeker, it will examine pending RTI applications of the victim and order the departments
to publish the requested information suo motu on their websites. The Gujarat
Information Commission has also been taking action in such cases under Section 18(2)

of the RTI Act which gives the commissions powers to inquire in case of reasonable

33 Nandini Oza, Fatal Information, The Week May 2, 2012, http://week.manoramaonline.com/cgi-

bin/MMOnline.dll/port al/ep/theWeekContent.do?programld=1073754900&contentld=11513555.
Accessed_on May 12.2012.
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grounds. In response to a public interest litigation, Punjab government has decided to set
up a security review committee to handle cases of victimisation of RTI users. In its 4th
report the second administrative reforms commission emphasised on protection of

whistle blowers and a law to this effect is pending with Upper House of the Parliament.
The next chapter will include the findings of field research including factual details and

information gathered from interviews with various stakeholders in the field area of

Rajasthan and Gujarat.
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Chapter 5 Findings

This chapter will present the detailed case studies including factual details, information
gathered from official documents, media reports and interviews. The selection and
analysis of each study will be done by using the methodology discussed before and
inferences will be drawn. Performance of various protective methods used by civil

society organisations and individual RTI applicants will also be analysed.
5.1 Rajasthan

Rajasthan is the largest state of India lying on north western frontier of the country with
an area of 342,269 square kilometres and population of 68.6 million, according to 2011
Census.* During recent years, Rajasthan has made significant progress in the area of
education as its literacy rate of Rajasthan increased significantly from 38.55 per cent in

1991 to 67.06 per cent in 2011.

Rajasthan was the battleground from where the first call for right to information was
made in mid 1990s by the labourers and farmers seeking their right to livelihood.
(report: Mazdoor Kisan Shakti Sangathan (MKSS)). Due to its vast geographical
expanse, a large number of people reside in far flung areas with many of the villages
lacking approach roads. However, since the RTI movement was powered by the
residents of these very nondescript villages, the awareness level about right to

information is comparatively higher among the rural population of the state as 19 per

34 Wikipedia, the free encyclopedia, http://en.wikipedia.org/wiki/Rajasthan. Accessed on May 12, 2012.
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cent’ of them are aware of the RTI Act against 13 per cent national average.™

RTI Manch, under the aegis of MKSS, is a forefront organisation in this field while
People's Union for Civil Liberties (PUCL) is well known for its efforts for protection of
human rights. Besides these, there are various other district-level organisations,
including Bikaner-based Urmul Trust, which have been active in the field of RTI. Over
the years, the number of RTI applications filed with various public authorities has seen a
steady increase in Rajasthan. From 9,140 in 2006-07, the number of applications

submitted rose to 45,610 in 2009-10.

Graph 2
Trend in RTT applications received in Rajasthan between 2006-10
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35 Five Years of RTI in India: Challenges and opportunities in Rajasthan. Jaipur: Consumer Unity & Trust Society, 2010

36 Understanding the “Key Issues and Constraints” in implementing the RTI Act, New Delhi: Price Waterhouse Coopers,
2009.
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However, the Rajasthan Information Commission (RIC) has been facing rough weather
related to matter of pendency. There is only one chief information commissioner and not
a single information commissioner in the RIC which has led to increase in number of

pending appeals to more than 8,000 and the time of disposal shooting to over one year.”’

The approach of RIC on cases of victimisation of RTI users is not proactive. During an
unstructured interview, Mr T Srinivasan, the present chief information commissioner
appointed in 2011, expressed ignorance about several cases which have been highlighted
by the media time and again. Mr Srinivasan had knowledge regarding just one recent
incident in which a former sarpanch had been assaulted for complaining about
corruption in MNREGA works at Ankhisar village of Bikaner district. In this particular
case, the commission had formally written to the state home department requesting
appropriate action but Mr Srinivasan ruled out any suo moto action on the part of the
commission. He also ruled out any collaboration with civil society organisations since

according to him “there are not many cases of victimisation of RTI users in Rajasthan.”

37_TNN, Rajasthan High Court notice to government over non-appointment of information commissioners, Times of India,

May 15, 2012, http://articles.timesofindia.indiatimes.com/2012-05-15/jaipur/31710918 1 ric-information-commissioner-
appointment. Accessed on May 20, 2012.
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5.1.1 Case study #1

Mangla Ram, Bamnor village, Barmer district

Around 52 km from Barmer district town, a long winding road passes through vast,
uninhabited expanse before reaching a dusty village of Bamnor. With a population of
around 7,000, the settlement seems to be located in the middle of nowhere, just like
several other villages of Rajasthan. The nondescript village grabbed national headlines
when Mangla Ram, who sought information from his panchayat on development works,

was brutally beaten up at a gram sabha meeting on March 3, 2011.

It all started in 2006, when Mangla Ram, at that time working as a labourer in Gujarat,
got to know that a house under Indira Awas Yojana had been allotted to him. He was
rejoiced since that would ensure a pucca house and ownership of the part of gauchar
(pastoral) land they have been living on along with several other underprivileged
families of the village. However, the sarpanch, Syed Ghulam Shah, allegedly asked for
50 per cent commission from the grant and when Mangla Ram refused to share the

amount, the grant was denied.

Mangla Ram decided to take the sarpanch to task and started using RTI in 2009 along
with a couple of friends to access information related to various development works
done in the village since 2001. He was asked to submit Rs 40,282 upon which he
approached the Rajasthan Information Commission with the plea that since he was a
BPL person the information should be provided for free. The commission ordered that

first 100 pages of the information should be given for free.
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Peeved by this, the sarpanch complained to the district collector seeking removal of
encroachments from the gauchar land of the village which meant uprooting all the
families staying there. When the anti-encroachment team came to demolish the
dwellings on February 25, 2011, Mangla Ram and his friends reasoned that they had
been staying on the land for decades and despite repeated requests, the panchayat was
not willing to discuss the agenda for regularisation of these dwellings during its
meetings. The tehsildar accepted the contention and only new encroachments were
removed. This further created a rift between the two sides and the sarpanch allegedly

threatened Mangla Ram.

On February 28, 2011, Mangla Ram met the Superintendent of Police, Barmer, and the
district collector with an application (Annexure 2.1) seeking security and apprised them
of the irregularities in development works done at the village. On March 3, a meeting of
social audit was conveyed at the panchayat ghar and when Mangla Ram entered the
premises, he was allegedly assaulted by the sarpanch and his supporters with sharp
edged weapons and sticks. Mangla Ram had to be rushed to the hospital with severe
injuries including multiple fractures. An FIR (Annexure 2.2) was registered against
Ghulam Shah under Sections 448 (house trespass), 341 (wrongful restraint), 323
(voluntarily causing hurt) and 308 (attempt to commit culpable homicide) of IPC and
Section 3(1)(10) (intentional insult or intimidation with intent to humiliate a member of
a SC/ST within public view) of the Schedule Caste and Schedule Tribe (Prevention of
Atrocities) Act, 1989.

Next day, a police team visited the village and found four persons, Ali Khan, Jila Khan,
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Hamira alias Bhuta and Jamil, creating nuisance and threatening to kill Mangla Ram.
They were arrested under Section 151 (arrest to prevent the commission of cognizable
offence) and Section 107 (to ensure peace in the area) of the CrPC (Annexure 2.3).
However, no arrest was made of Ghulam Shah. Later, the police claimed that the
sarpanch was not even present on the spot when the attack took place and it was Mangla
Ram who invited trouble by indulging in name calling against Shah, which was objected
to by the sarpanch’s supporters who also thrashed him. The four persons arrested earlier,
owned up to assaulting Mangla Ram. On the other hand, the victim claimed that Shah

was present since the meeting could not be conducted in his absence.

The incident got highlighted in state and national media upon which an inquiry by SDM,
Gudamalani, was instituted. The SDM report (Annexure 2.4) also verified the presence
of sarpanch when the incident took place and recommended a high-level inquiry into
allegations of corruption in the development works done under various welfare schemes.
Earlier, Superintendent of Police (SP) Santosh Chalke had claimed that upon receipt of
Mangla Ram’s complaint, the sarpanch had been issued a warning before the incident.
However, this claim was rubbished in the SDM’s inquiry report. Soon after, the SP

changed his stance claiming the application for security was caught in procedural delays.

On March 4, 2011, Principal Secretary and Joint Secretary (MNREGA) ordered special
investigation (Annexure 2.5) by a team headed by Joint Director (Social Audit) into the
development works done in the village between April 1, 2007 and December 31, 2010
under MNREGA as well as Indira Awas Yojana. Members of various civil society
organisations including dalit groups staged a massive dharna at district headquarters for

60 days beginning March 7, which included silent protests and public rallies. The district
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collector assured quick action and also sanctioned Rs 25,000 as medical compensation

to the victim, who was still recovering from his injuries at a Gujarat-based hospital.

The inquiry team found several irregularities and unaccounted money amounting to Rs
9,67,781 (Annexure 2.6). Glaring wrongdoings including bogus bills, 51 missing or low
quality water tanks, irregularities in construction of 20 dwellings under Indira Awas
Yojana and no collection of tax or VAT from unregistered firms, were noticed. The under
construction houses were also sanctioned only after constitution of the inquiry. Two
Bamnor-based firms which were supposed to have supplied the construction material
during three years did not exist. One of the recipients of payment worth Rs 35.96 lakh
was Chana Khan Mussa Khan, the driver of the sarpanch, who actually belongs to BPL
category and has a kutcha house. However, no action was taken against the culprits as it
was claimed by local MLA that the probe was impartial and the sarpanch and other local
officials had not been given an opportunity to submit their views. A district-level inquiry
was demanded. Subsequently, another inquiry was marked on April 7, 2011, to the
district collector who gave the charge to SDM, Chauhatan. The inquiry team found that
the unaccounted for money was Rs 3,61,750 instead of the earlier calculated Rs
9,67,781, but irregularities in allotment of work to bogus companies besides incomplete

and missing work were confirmed.

On May 19, 2011, Mr C S Rajan, Principal Secretary (Rajasthan Rural Development
and Panchayati Raj Department) wrote to district collector-cum- district programme
coordinator (MNREGA) for recovery of the unaccounted money and disciplinary
proceedings against the sarpanch, gram sewak and technical assistant-cum-assistant

engineer (Annexure 2.7). However, despite all this, no action was taken against those
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found guilty whereas Mangla Ram is yet to recovery fully from his injuries. Doctors
have inserted steel rods in his legs but he has not regained his full strength, which he

fears might never be possible.

The sarpanch, Syed Ghulam Shah, not only enjoys a good financial status but also has a
considerable political clout as the religious head of a sizeable Muslim community of the
area. Local politicians and MLA are believed to be backing him to avoid loss of mass
support during elections. On the other hand, Mangla Ram belongs to scheduled caste
and BPL category, which does not have much political base in the area. Though he is
getting financial and moral support from certain dalit organisations based in Barmer
town, Mangla Ram continues to live in fear. Several requests by him to the police for

registration of an FIR against the accused went unheeded.

Recently, on August 4, 2012, Mangla Ram approached the district magistrate seeking
directions to the police for registration of an FIR against the sarpanch, gram sewak and
technical assistant-cum-assistant engineer citing the inquiry reports proving corruption
on their part. On August 8, 2012, the magistrate issued directions to the police under

Section 156(3) of the CrPC for inquiry into the allegations of corruption.
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Figure 1 Mangla Ram at his home in Bamnor village, Barmer.

Conclusion: This is an extreme case of victimisation where the justice has been denied
till now despite subsequent inquires indicting the high and mighty of indulging in
corruption. Political compulsions seem to be preferred over law of the land in Bamnor.
Little consolation can be drawn from the fact that several development works, which
were only listed in papers, were done after the corruption was highlighted. The support
of dalit social organisations has motivated Mangla Ram to get an FIR registered against

the accused recently but it remains to be seen how seriously police deals with the case.
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5.1.2 Case Study #2

Babu Ram Chauhan, Ramgarh village, Jaisalmer district

This border town with a population of around 20,000 is the last settlement where the
water from Indira Gandhi Nahar Pariyojana (IGNP) is used to irrigate fields thus
bringing greenery to the desert area. The land around the canal is allocated to landless
farmers on subsidised rates. However, land mafia has gained foothold in the area with
many deserving farmers not being awarded the titles. School teacher Baburam Chauhan
took upon himself to get the encroachments removed by using the RTI Act. His untiring
effort saw 30 villagers getting the land allotted but there are 200 others still awaiting the
benefit.

It was in 2006 that Chauhan first used the RTI Act to access information about delay in
disbursement of monthly salaries to teachers of Rajiv Gandhi Pathshala in nearby
Mohangarh panchayat. Based on the information provided, he complained to the district
collector who put the district education officer on show cause notice and subsequent
salaries were disbursed on time. This gave him a confidence boost and Chauhan decided

to use RTI to address the issue of land allotment in the IGNP’s command area in March

2008.

Since he was fighting for a public cause, Chauhan involved the community in his work
from the very first day. Around 200 villagers, who were awaiting land allotment,
contributed money to support Chauhan’s effort who also trained them in filing of RTIs

and scrutinising the details. Of the total 70 applicants filed till now on the issue, 40 have
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been submitted by him and 30 were submitted by other villagers he trained. Chauhan has
also kept accounts of the donated money open for anybody to inspect. Substantial
community support from the very initial days helped Chauhan sail through difficult

times too.

The information accessed through last four years of consistent efforts has been revealing
as it was found that around 17,380 hectares were under encroachment by the land matfia.
The encroachers were not only making a neat profit of Rs 1 lakh per 25 bigha (6.32
hectare), they were also siphoning off the canal water presumably in connivance with
local revenue officials. According to rules of land allotment, 30 per cent quota is fixed
for those belonging to scheduled castes (SC) and scheduled tribes (ST). However, only

18 per cent of the quota requirement had been met.

The offenders felt threatened by such information getting public and tried to thwart the
movement by sending letters to administration officials, including the district collector
and district magistrate, accusing Chauhan of being a Pakistani spy helping the
neighbouring country by procuring maps of the IGNP canal area under the RTI Act.
Separate inquiries were initiated into the allegations by the CB-CID and the education

department in 2010.

The CB-CID report (Annexure 2.8) submitted in June 2010 mentioned that the
allegations were baseless as the complainant’s name and address were found to be fake
and Chauhan was only procuring information related to land allotment instead of the
canal’s structural plan. The education department also found his conduct to be

satisfactory. During these inquiries, villagers came out in full support of Chauhan and
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submitted a memorandum to Ramgarh police station SHO on this issue. The movement
was further strengthened in July 2010 when acting on several representations based on

information accessed using the RTI Act, 30 villagers were allotted the land.

Disappointed by failure of their plan, the land mafia started threatening Chauhan with
dire consequences if he went ahead with his work against encroachments. However,
undeterred by these threats, Chauhan acted promptly and submitted an application to the
Superintendent of Police on September 1, 2011, seeking 'on-call security' from the
administration (Annexure 2.9). In the application, he named the prime suspect who was

asked to execute a bond that he or his supporters would not harm Chauhan.

The 32-year-old school teacher also decided to change his strategy to deal with the issue.
Instead of seeking action against encroachments on vacant plots, he stressed on
allotment of vacant land to the deserving candidates. Due to his consistent efforts,
Colonisation Commissioner (Bikaner) has now accepted the fact that 17,380 hectare of
the land is vacant and SC/ST applicants have not been given their due share. The
villagers have also hired a lawyer to get a court stay if the vacant land is allotted to

somebody else.

Though real action on the ground is still awaited, Chauhan has definitely made the
authorities acknowledge the discrepancies in the system. What keeps him going is the
improvement in living standard his family experienced due to a small piece of land. In
his own words: “Though my family was poor, I was able to study and get a government
teacher’s post because my father tilled a small piece of land. Just imagine how many

underprivileged families will be able to improve their lives this way if the land is
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allotted according to rules.”

Figure 2 Baburam Chauhan showing RTI documents.

Conclusion: Chauhan involved the community in the information seeking process
instead of jumping into the fray alone. This not only helped ease the financial burden but
also ensured that he was not an easy target for vested interests. Prompt action in
approaching the authorities on receipt of threat calls and a clean image in society also

helped his cause.
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5.1.3 Case study #3
Goverdhan Singh, Bikaner city, Rajasthan

Bikaner is located in the northwest of Rajasthan around 330 km from the state capital,
Jaipur. Though it is situated in the middle of the Thar desert with very little rainfall and
extreme temperatures, the Indira Gandhi Canal, completed in 1987, has led to growth of
agriculture in the area. According to Census India 2011, the city’s population is 6,47,804
with 3,40,894 males and 3,06,910 females. Average literacy rate of Bikaner city is 79.86

percent of which male and female literacy are 87.15 and 71.77 percent.

Famous for its delicious sweets, namkeens and other tangy snacks, Bikaner also shares a
sweet and sour relation with RTI. While users cite several incidents of corruption being
exposed with help of the transparency law, officials claim the law is being misused to
serve personal interests, settle scores and to blackmail. The district collector has earlier
been fined Rs 25,000 by the Rajasthan Information Commission for failing to reply to an
RTI query related to deployment of election officers during 2008 Assembly elections®®
while the present and previous chief information commissioners are also battling

accusations of forgery in a case filed by a Bikaner resident.

At the centre of this controversy is 34-year-old Goverdhan Singh, who has been accused
of indulging in vendetta and blackmailing against businessmen, educational institutes as
well as government officials, by using the RTI Act. On the other hand, Singh claims that

his efforts have revealed corruption in the society and he is being targeted for his good

38 TNN, Bikaner collector fails to reply under RTI, fined, Times of India, http://articles.timesofindia.indiatimes.com/2010-
06-05/jaipur/28275149_1_bikaner-assembly-polls-district-collector, June 5, 2010, Accessed on August 8, 2012.
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work.

It is also pertinent to mention here that Goverdhan Singh is a recovery agent for
telecommunication companies and has been accused of high handedness with cases of
voluntarily causing hurt, wrongful restraint, robbery and criminal breach of trust being
registered against him. However, in many of these cases he has been acquitted or claims
to have been victim of a conspiracy. This research study follows the tenets of Indian law
which holds everybody equal when it comes to protection of rights of a citizen
irrespective of his/her antecedents. Also, this case study meets the criteria set for

inclusion in this research.

The district officials also confirm that Goverdhan Singh has been an active user of RTI
and though they term his interventions to be a nuisance, the fact that his claims are based
on authentic documents is widely accepted. District collector Dr Prithviraj Sankhala says

Singh picks up loopholes in the system through RTI and then exploits them.

The high point of this controversy was February 2010 when nine cases were filed
against Singh within a span of 46 days. Cases were also filed against his family
members, friends and lawyer while his house was sealed and car confiscated by the
police. Singh’s tryst with RTI began in 2006 and he started using it to bring out
incriminating details about various business houses, newspapers, administration officers
and educational institutes. Shanti Prasad and his brothers who run three local vernacular
newspapers and a gas agency in Bikaner have been at the receiving end of his work.
Singh procured details related to circulation claimed by the newspapers and government

advertisements allotted to them. Discrepancies were found in the copies printed and
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circulation claimed. The case is pending with the anti-corruption bureau as Singh
claimed that government officials were unduly favouring the publications. Another case
has also been filed against the gas agency run by the family for selling LPG cylinders in
black and out-of-turn refilling of the cylinders. Singh also made a complaint to the
district collector against Shantiprasad’s brother Madan Sharma accusing him of getting a
post of gazetted officer through unlawful means since he was originally appointed as a

temporary worker.

Shantiprasad claims that he and his brothers had been targeted because he did not oblige
Singh when he asked for supply of LPG cylinders in black. The dispute has intensified
with submission of various cases and cross cases. Among the nine cases filed against
Singh in 2010, two were by Shantiprasad and his family. A case was filed on a
complaint by Shantiprasad alleging extortion by Singh on February 2, 2010, while
another case of extortion and defamation was filed by his brother Mohan Sharma on
February 21, 2010. The latest case between the two parties was filed on April 15, 2012
with Shantiprasad and his family claiming that Singh forcibly entered their house and
molested the women. On the other hand, Singh claims that Shantiprasad and his family

members kidnapped him and tried to eliminate him.

Some of the other important cases where RTI was used by Singh to reveal corruption
included the controversy involving former district collectors Shikhar Agrawal and
Shreya Guha who were accused of misusing their official position to make hefty
payment of electricity and water bills of their residences from government exchequer. In
yet another case, tax evasion by Bikaner-based Rashtriya Sahayak Vidayalya Sansthan

in connivance with officials of the Oriental Bank of Commerce came to light. Another
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revelation was related to the officials of sale tax department of Bikaner who were found

flouting government rules by using private vehicles while conducting raids.

Irregularities in staff appointments and financial transactions were also found at the
Government Engineering College of Bikaner because of information accessed by Singh
using the RTI Act. The college principal later filed a case against him alleging extortion,
assault to deter public servant from discharge of his duty and intentional insult with

intent to provoke breach of trust.

It is believed that when Singh started procuring information on property details, service
records and dispatch register related to Additional SP Satish Chandra and SHO, JNV
Nagar, Amir Hassan, he was targeted and nine cases were slapped against him. It needs
to be mentioned here that contrary to media reports, the RTI application for seeking this
information was not filed by Singh but by his cousin Hanuman Singh on November 5,
2009. However, since Singh and Hanuman have been working together for a long time
and it can be accepted that the police officials might have decided to go after Singh.
Also, it should be noted that Hanuman and other of Singh’s friends and family members
were also charged in different cases. Police teams confiscated his car claiming it to be
stolen while his house was sealed. The police also claimed to have confiscated fake
currency from the house and found obscene images of women on Singh’s computer

which were allegedly being used to blackmail them.

It was also found that while all the nine cases filed against him were by those who could
have been itching to get back at Singh, the complainants also acted as witnesses in each

other’s case. Here’s a list of cases registered against Goverdhan Singh between February
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2,2010 and April 18, 2010:

Table 1 Cases registered against Goverdhan Singh

Date Complainant Charges Earlier connection

2/2/2010 Shantiprasad Sharma IPC 384 (Extortion ) Owner of gas agency against
which a case has been filed
for selling LPG cylinders in
black market. One of the
brothers Madan Sharma
accused of gaining post of
gazetted officer through
unlawful means.

12/2/2010 M P Poonia IPC 384 (Extortion), 353 College principal against
(assault to deter public whom allegations
servant from discharge of his | irregularities in staff
duty) and 504 (intentional appointments and financial
insult with intent to provoke | transactions were made based
breach of trust) on information accessed

using the RTI Act

16/2/2010 Kundanlal Bohra IPC 384 (Extortion) One of the sales tax officers

against whom a case was
registered with ACB for
using private vehicles during
raids against government
rules.

21/02/2010 Mohan Sharma IPC 384 (Extortion), 211 Brother of Shantiprasad and
(false charge of offence publisher of three vernacular
made with intent to injure) newspapers which were
and 500 (defamation) found to have exaggerated

circulation figures to get
government advertisements.

25/02/2010 Subash Swami IPC 384 (Extortion), 392 ( School principal earlier
robbery) and 452 (house accused of tax evasion.
trespass)

26/02/2010 Dharam Poonia IPC 420(cheating), SHO, Nayashahar Police

463(forgery), 465
(punishment for forgery)

Station.
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03/03/2010 Manoj Sharma IPC 420 (cheating), 467 Two year old case reopened
(forgery of valuable security, | and name of the accused
will etc) and 468 (forgery added.
for purpose of cheating)

22/03/2010 Dilip Gaur IPC 384 (Extortion), 420 Real brother of Sunil Gaur,
(cheating), 500 (Punishment | one of the sales tax officers
for defamation) against whom a case was

registered with ACB for
using private vehicles during
raids.

18/04/2010 Rakesh Rathi IPC 447 (criminal trespass), | Complaint against him for

430 (wrongfully diverting
water) and 341 (wrongful

restraint)

encroachment on government

land.

Singh went into hiding and approached the Rajasthan High Court seeking probe in all

the cases by an independent agency. The episode gained limelight in electronic as well

as print media and the issue was also discussed in the State Assembly.”> On September

13, 2010, the court restrained his arrest and also directed the police to return the car and

the house (Annexure 3.1). The cases are still pending in the court.

Ironically, the complainants claim that police have been favouring Goverdhan Singh by

not taking concrete action against him. On the issue of registration of nine cases in a

short span of time, Shantiprasad says it was only after he filed the first complaint that

others got motivated and nine cases could be filed within 46 days.

Goverdhan Singh is now involved in another case, this time against the Rajasthan

39 TNN, Rathore, Bhati spat over 'RTI activist', Times of India, March 26, 2010, http://articles.timesofindia.indiatimes.co
m/2010-03-26/jaipur/28130299_1_rti-activist-bikaner-devi-singh-bhati. Accessed on April 4, 2012.
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Information Commissioners, who have been accused of criminal conspiracy and forgery
by manipulating an earlier order to favour certain police officials. Singh claims that on
February 22, 2011, while hearing the second appeal on his RTI application seeking
documents related to the cases registered against him, the double bench of the then chief
information commissioner M D Kaurani and information commissioner T Srinivasan
had ordered disclosure of the information sought. However, the written order provided
to him dated April 15, 2011, remanded the application back to the appellate authority.
Singh claims to have procured both these orders bearing the same appeal number
through RTI in a certified CD by the commission. He approached the sessions court
besides writing to the State Governor (Annexure 3.2) and a case has now been
registered with the ACB against eight officials including the present and previous chief

information commissioners and two IPS officers.

However, during the inquiry, the ACB team was not provided certain documents by the
commission citing Sections 21 and 23 of the RTI Act, 2005, which denies the power to
initiate investigations against the chief information commissioner orders passed under
the Act (Annexure 3.3). On this, the sessions court directed the ACB on July 5, 2012, to
continue its probe by virtue of the powers vested in it under the Code of Criminal

Procedure (CrPC), 1973.* The inquiry is still on.

Conclusion: On personal observation it was noticed that Goverdhan Singh may not be

as clean as he pretends to be. He has a good knowledge of the law and has supporting

40 TNN, ACB to continue probe against Srinivasan, July 5, 2012, http://m.timesofindia.com/PDATOI
/articleshow/ 14681849.cms, Accessed on August 8, 2012.
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documents to verify his claims, which is why even the High Court was compelled to
restrain his arrest. Singh also seems to have good contacts with mediapersons which has

helped him in times of need.

On the other hand, the complainants evidently tried to wrongfully exploit the law. More
damning has been the role of Bikaner Police which overstepped its brief and seems to
have colluded with the complainants to settle scores with Singh. District administration
officials accept the fact that Singh has a better hand when it comes to understanding of
the law. The ongoing case involving the state information commissioners is another
proof that if the RTI user has good knowledge of the law and the administration set up,
there is enough scope for him to deal with victimisation provided he is also ready to be
patient with the legal and administrative process. One advantage Goverdhan Singh had

was a good financial background which saw him sail through troubled times.
5.2 Gujarat

Located on western coast of India, Gujarat has an area of 196,030 square km with a
population of 60,383,628, 57.4 per cent living in rural areas (2011 census). The state is a
good industrial hub with some of the largest businesses in India.*' Literacy rate in
Gujarat stands at 79.31 per cent of which, male literacy is 87.23 per cent while female

literacy is 70.73 per cent.*

Gujarat is one of the few states that took an early lead in 2005 to set up systems and

procedures for implementing the RTI Act. Nevertheless, a widespread view persists

41 Wikipedia, the free encyclopedia, http://en.wikipedia.org/wiki/Gujarat#Demographics. Accessed on June 10, 2012.
42 http://www.gujaratindia.com/state-profile/demography.htm, Accessed on June 10, 2012
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among civil society that public authorities are lagging in terms of compliance with the
requirements of the legislation.” Gujarat Information Commission (GIC) has come up
with some of the best rulings related to disclosure of information which among others
include the decision to allow students access to their answersheets which was stayed by
the High Court but later upheld by the Supreme Court,* inclusion of PDS shops within
the purview of RTI and allowing applications by differently-abled under the life and
liberty clause.” However, those working in the field claim that the transparency
movement has only been restricted to issues of social welfare and being an industrial
state, very little progress has been made in disclosure of information, which can be
detrimental to corporate interests. RTI requests related to industrial subsidies,
environmental issues and illegal mining are routinely denied and because of large

pendency at the commission level, the complaints are not redressed properly.

In November 2010, Late RTT activist Amit Jethwa had filed a public interest litigation
(PIL) in the Gujarat High Court as the pendency had increased to 8,000
appeals/complaints due to vacant posts of ICs. On intervention of the High Court, two
additional ICs were appointed in March 2011. However, pendency is still a controversial
issue in Gujarat. So far, 22,082 appeals and complaints have been received by the
commission since the RTI came into being in 2005. While 13,078 cases were disposed
of, 9,004 cases were pending as on December 31, 2011, which means a 40 per cent

pendency rate.*

43 Compliance with the Right To Information Act: A Survey. New Delhi: Commonwealth Human Right Initiative, 2009,
160 p.

44 Paul John & Ragini Bharadwaj, SC ruling spurs hope of better exam evaluation, Times of India, August 11, 2011,
http://epaper.timesofindia.com/Default/Scripting/ArticleWin.asp?From=Archive&Source=Page&Skin= TOINEW&B

aseHref=TOIA/2011/08/11&Pagel.abel=5&Entityld=Ar00501&ViewMode=HTML, Accessed on August 9, 2012.
45 TNN, Differently-abled fights red-tapism with RTI, Times of India, June 9, 2009, http://articles.timesofindia.indiatim

es.com/2009-06-09/ahmedabad/28179685 1 family-pension-differently-abled-abled. Accessed on August 9, 2012.
46 Kapil Dave, Info panel to hold public hearings to clear RTI pleas, February 5, 2012, http://www.indianexpress.com
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The latest move by the GIC to hold lok darbars (special public gatherings) through a
special drive in all the districts of the state for speedy disposal of pending appeals was
challenged in the court. The public gatherings were supposed to call upon the RTI
applicants and concerned public information officers (PIO) in an attempt to resolve the
issue on the same day4s. However, objections were raised against the process on the
grounds that this would more likely lead to compromises instead of action against the
PI1Os. While hearing the PIL, the Gujarat High Court said since only those matters where
the applicants or appellants agreed for settlement of dispute or were satisfied by the
information supplied, were disposed of, there was no violation of the law. The court,
however, ordered that at least two Additional Information Commissioners should be

appointed temporarily in order to deal with the pendency (Annexure 3.4).

The performance of the GIC has been under scanner as the commission has only
recently submitted first three of its annual reports for the years, 2005-06, 2006-07 and
2007-08 in the Gujarat Assembly.*” Though the delay in preparation and submission of
annual reports has been attributed to lack of reliable data provided by various public
authorities of the State,* it also cast aspersions on the GIC's supervisory role. Gujarat is
only second to Maharashtra in reported cases of murder, assault and harassment of RTI
users. Around 20 such cases have come to notice through media reports and other

sources in Gujarat since 2005.%

[news/info-panel-to-hold-public-hearings-to-clear-rti-pleas/908139/, accessed_on_June 30, 2012
47 DNA, Finally GIC submits first 3 reports to assembly, Dainik Bhaskar, July 20, 2012, http://daily.bhaskar.com/artic
le/GUJ-NEWS-finally-gic-submits-first-3-reports-to-assembly-3546098-NOR.html, Accessed on July 25, 2012.
48 Charul Shah, RN Das hangs up his boots as Gujarat information commissioner but..., DNA, July 7. 2011, http://www.dn
aindia.com/india/report rn-das-hangs-up-his-boots-as-gujarat-information-commissioner-but_1563156. Accessed on July

25,2012
49 Wikipeda, the free encyclopedia, http://en.wikipedia.org/wiki/Attacks_on_ RTI_activists_in_India. Accessed on April
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5.2.1 Case study #4
Amit Jethwa, Khamba village, Amreli district

Khamba is a small village on the edge of Amreli district in the south east region of
Gujarat. Proximity to the coastline and world famous Gir forest in neighbouring
Junagarh district underscores the need for environment protection of the region.
However, presence of minerals, especially limestone, in hills of the area attracts illegal
miners thus leading to a tussle between those willing to protect nature and those wanting

to make money out of it.

Murder of 34-year-old Amit Jethwa on July 20, 2010, was a result of this clash of
interests. The brazen fatal attack, which came just a few months after the murder of
Pune-based RTT activist Satish Shetty, highlighted the serious security threat RTT users
face while trying to expose corruption. Jethwa was born in Khamba village and took up
issues of environmental law and wildlife protection issues around Gir Sanctuary along
with the community. Jethwa had also spearheaded a campaign against rising case
pendency in the GIC due to lack of commissioners. It was in response to his petition
filed in November 2009 that the state government appointed two new information
commissioners. He also filed a writ petition in the HC and made the government accept
Indian Postal Order (IPO) as one of the modes of payment to deposit fees for filing of
RTT applications. However, it was his public interest litigation (PIL) against illegal

mining that became the reason behind the murderous attack since many mining

20, 2012.
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companies in the region were sent notices and penalties were slapped on them.

Since 2008, Jethwa had filed six requests under the RTI Act, asking information related
to the activities of an illegal mining lobby operating in the protected forest area just
outside Gir forest. On June 28, 2010, he filed a PIL in the Gujarat High Court citing
evidence found and praying to stop illegal mining within five kilometers radius from the
boundary of Gir. In the same month, a raid was conducted by the police and geology
departments, and a number of mining equipment were seized. However, the equipment
was subsequently stolen back. Jethwa appealed that the matter be investigated by an
independent ombudsman or Lokayukta, a constitutional position that had been lying
vacant in Gujarat since 2003. He had moved court to seek a judicial order to the state

government to fill this post.

The petition came up for hearing on July 6, 2010, and Amit Jethva filed a supplementary
affidavit. He gave additional details regarding illegal mining and impleaded BJP MP
Dinubhai Boghabhai Solanki and his nephew Pratap Alias Shiva Hamirbhai Solanki as
respondent Nos. 9 and 10 in the said writ petition. The court issued notice to the newly
impleaded parties. Categorical allegations had also been made against the Solankis in
paragraph 2.29 at page 16 of the said writ petition with the details of their illegal
activities of mining and stone crushing within five kilometers radius from the boundary

of Gir Sanctuary.

However, Amit Jethwa was shot dead before the next date of hearing. His family
members and friends allege that Jethwa was murdered on the behest of the MP and the

state government is trying to shield him. The investigations into the murder were
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transferred from Sola Police Station in Ahmedabad to the Crime Branch in August 2010.
The police arrested constable Bahadursinh Dhirubhai Vadher, Sanjay Chauhan, Udaji
Thakor and Pachan Shiva who was allegedly one of the hired killers. On September 6 ,
2010, they arrested Pratap alias Shiva Hamirbhai Solanki, nephew of Dinu Solanki. In
November 2010, Mumbai police arrested Shailesh Pandya, who allegedly fired the shot.

In February 2012, the Gujarat Police Crime Branch gave a clean chit to Dinu Solanki in
case claiming that Bahadursinh Dhirubhai Vadher conspired with Pratap alias Shiva
Hamirbhai Solanki to eliminate Jethwa. The report says that Bahadur and one of his
brothers had bought some land in the area in 2007 for mining purposes but due to
Jethwa’s interventions against illegal mining, they suffered financial losses which is why
they planned the attack. However, Jethwa’s lawyers submitted that the Gujarat
government had prohibited mining within five kilometer periphery of Gir wild life
sanctuary through a circular dated August 9, 2002, so there was no question of Bahadur

and his brother purchasing the land for mining purposes in the area.

Jethwa's father, Bhikhubhai Jethwa, and lawyers sought an independent probe by the
CBI claiming that no proper investigations had been made into Dinu Bogha Solanki’s
movements, his telephone records and conversations with other accused. Anand Yagnik,
advocate and friend of Amit Jethwa, gave a statement that Amit had met him a day
before the murder expressing serious apprehension about threat to his life from the MP.
In his statement submitted to the court, Dilipbhai Jinabhai Katariya, a colleague of Amit
Jethwa in his NGO Gir Nature Youth Club, also claimed that Jethwa had been receiving

threats from the MP for quite some time.
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During 2007 legislative assembly election, Jethwa unsuccessfully contested election
against Solanki. During campaigning, Solanki had allegedly threatened him with dire
consequences if he did not withdraw his nomination. This was reported by Jethwa to the
election officers. The threats allegedly continued when he started filing RTI applications
to get information related to illegal mining. Dilipbhai has also submitted an affidavit in
the court stating that a few days before his murder, Jethwa had told him that the threats
from Dinu Solanki had increased particularly after filing of the PIL against illegal

mining and the whole team needed to be careful.

Dilip also alleged that when he gave this statement to the police team investigating into
the murder case, it was manipulated to convey that only he was threatened by Dinu
Bogha Solanki in 2007. On September 25, 2012, the Gujarat High Court transferred the
case to CBI observing that “Investigation into the murder of petitioner’s (Bhikha
Jethwa) son does not appear to have been carried out in conformity with

the legal provisions and the control exercised by one police officer of a very high

rank.”>°

Conclusion: This is the most high profile case in which the RTI user has been done to
death and the main accused is a sitting Member of Parliament from the ruling party of
the state. However, media coverage, pressure from civil society organisations and legal
interventions have ensured the case is not easily brushed under the carpet. The legal
struggle for independent probe into the whole incident has yielded good results and the

case 1s expected to negate all political pressures against a fair probe.

50 Amit Jethwa murder case: Gujarat HC orders CBI probe, DNA, September 26,2012,
http://www.dnaindia.com/india/report_amit-jethwa-murder-case-gujarat-hc-orders-cbi-
September 30, 2012.

robe 1745503. Accessed on
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5.2.2 Case study #5

Vishram Laxman Dodiya, Surat

Situated on the left bank of Tapti river, Surat is the fourth fastest growing city of the
world. It is also known as diamond hub of India with third rank in cleanliness despite

being India's 8th most populated city.

Vishram Laxman Dodiya was one of the 4.5 million inhabitants of the city eking out a
living by selling pouches of drinking water and books on a footpath. Dodiya consistently
used RTI to not only reveal irregularities in the system but also to press upon authorities
for action against the culprits. On February 11, 2010, the 55-year-old vendor was done

to death in a busy market area of Surat.

It was an illegal electricity connection in his neighbourhood that inspired Dodiya to file
his first RTI application. Soon, he was taking Torrent power distribution company to
task with various applications filed to procure information revealing irregularities. It
seemed like he was determined to make utmost use of the RTI Act, filing applications
with various public authorities including with the Surat Police seeking information on
action taken against illegal liquor vends, gambling and encroachments. Those working

with him say he had annoyed many with his relentless work to expose wrongdoings.

On February 11, 2010, he was called to a police station near his residence for a meeting
with Torrent company officials to workout a compromise. Around 9 pm, when Dodiya

started from his house after having dinner, he was attacked by four men with swords.
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Police arrested three of them. While one of the accused, Bharat Bhanji Miadra, is son of
a Torrent company employee, Prakash Keshav Rathore and Kalji Upepanya Baria have
been accused of running illegal liquor business. Dodiya had been putting pressures on
the police through his RTI applications to act against Rathore and Balye for flouting the

law.

The three accused were later acquitted by the court on the basis of lack of evidence. Not
only the witnesses turned hostile, the circumstantial evidence was also found weak.
Prosecution lawyer Kalpesh Desai claims that Vishram Dodiya's elder son, who was the
petitioner in the case, reached a compromise with the accused. This fact was also
corroborated by Dodiya's younger son, Girish Vishram Dodiya, and wife Jasuben. In the
whole case, the role of Surat Police remains suspicious. No protection to eye witnesses
and lack of circumstantial evidence are cited as main reason for acquittal of the accused.
The fact that the slain activist had to use RTI to compel the police act against the
violators time and again points to the fact that the police personnel were not willing to

follow the call of duty on their own and may have been part of the illegal nexus.

sayeedapura

Chowkbazar police station

Conclusion: Though this case was highlighted in the local media extensively, it held
little promise for the family of the victim, who are not only financially weak but also
have little knowledge of the legal process. There is no support whatsoever from the civil
society organisations. The suspicious role of the police underscores the fact that in such

cases probe should be done by an independent, external agency.
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5.2.3 Case study #6
Satishbhai Rana, Alina village, Kheda district

Alina is a small village with a population of 13,500 near the famous Hindu pilgrimage
town of Dakor in Kheda district of Gujarat. The village sarpanch Geetabein Bhojani and
her father-in-law Nattubhai Bhojani have been battling allegations of corruption and
highhandedness from Satishbhai Rana, a 42-year-old cutlery merchant of the village. It
was in July 2007 that Rana filed an RTI application with the panchayat asking for
information related to cutting of 167 trees in the village. The application included point-
wise questions on which rules were followed, permissions taken before felling of the

trees and in which account the money earned from selling the trees had been deposited.

However, it was only after he appealed to the taluka (tehsil) development officer (first
appellate authority) that the panchayat gave him the information which revealed that the
permission for cutting the trees had been taken only after they were felled. In addition,
there was no account of the money generated through sale of trees. Armed with this

information, he complained to the district magistrate and district development officer.

The taluka development officer and mamlatdar (tehsildar) were marked the inquiry into
the allegations but before any action could be taken, sarpanch's father-in-law and his
accomplices allegedly abducted Rana on September 19, 2007, from outside the

mamlatdar's office. He was taken to a secluded place and mercilessly beaten up. On
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regaining consciousness, Rana managed to reach nearby civil hospital by taking lift in a
state transport bus. Though the FIR (Annexure 3.5) was registered on the same day, the
police claimed that the accused were untraceable. After recovering from the injuries,
Rana gave a representation to the district collector threatening to stage a half nude
protest followed by hunger strike. Upon this, orders were passed for swift action by the
police and all the seven accused were arrested on charges of abduction and attempt to
murder, three months after the FIR was registered. The criminal case is still on in the
court. Regarding the felling of trees, sarpanch and talati were fined Rs 2.72 lakh by the

mamlatdar but the case is still pending after the sarpanch appealed against the order.
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Figure 3 Satishbhai Rana was mercilessly beaten up for asking information about cutting of trees.

Conclusion: It's a long pending case in which action was taken by the police only after
Rana threatened to stage a half nude protest and hunger strike. Though it may seem like

the last resort to many, such an ultimatum may not always work.
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5.3 MAGP's RTT helpline

Mahiti Adhikar Gujarat Pahel (MAGP) has been running an RTT helpline since May 12,
2006 which gets around 1,400 calls per month on average basis. Besides the initial
publicity done through media, network of civil society organisations and workshops, the
helpline number also gets published every day in a local vernacular daily. The helpline's
popularity has spread beyond the geographical boundaries of Gujarat with calls also
being registered from the states of Uttar Pradesh, Bihar, Chattisgarh, Rajasthan and
Madhya Pradesh.

Besides the guidance about procedures to access the information under the RTI Act, the
helpline also assists those RTI users who face victimisation from vested interests. Of the
total calls it receives every month, around 7-8 relate to victimisation. The helpline
follows a set procedure not only to verify the authenticity of the caller but also to ensure
quick action by the security agencies. The genuineness of the RTI user is judged by the
information asked. If it relates to a public cause, women or child issues, human rights
violations or the applicant belongs to economically or socially backward sections of the
society, they are provided assistance. Many a times, the user is engaged with the helpline
since the time he/she decided to file the application, which also lends credibility to his

actions.

Adequate caution is taken and the caller is asked to file a complaint with the local police
station as soon as possible and fax a copy of the complaint. However, it's not always
possible for the caller to access a fax service, in which case the complaint is voice

recorded over the phone. In case the complaint is not accepted by the police, this is also
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mentioned in the voice recorded version which is transcribed for further correspondence
with the authorities. The complaint on MAGP's behalf is faxed to the local police station
and the offices of area DSP, district collector and district magistrate. In addition, the
helpline staff tries to contact these officials through telephone seeking immediate

protection for the user.

Action is also initiated at the administrative level. Once the FIR is filed, its copy along
with the complaint is sent to the GIC and the department to which the information
sought is concerned seeking proactive disclosure under Section 4 of the RTI Act. The
GIC is also actively involved in building pressure on the authorities by seeking action
against the vested interests and ensuring transparency in service delivery. In some
emergency cases, GIC is approached immediately after an SOS call is received for swift

action. Here are some case studies of the helpline:

5.3.1 Case study #7
Bharatbhai Gughal and Bhanjibhai Jogal, Dhank village, Rajkot district

Dhank is a small village on south west border of Rajkot district in Gujarat with a
population of around 7,014, including 3,425 women and 3,589 men. Soothed by breeze
from the Arabian sea, the settlement is surrounded by agricultural fields and barricaded
on the south by wooded hills. However, what seems like an idyllic setting has fault lines
running underneath. There is an unspoken division within the village, between those
who indulge in corrupt means and those who complain against them. At the centre of
this conflict are irregularities found in allotment of free houses meant for

underprivileged families of the village.
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Bharatbhai Gughal (36) and Bhanjibhai Jogal (47) are two daily wage labourers who
have been using the RTI Act to procure information related to this corruption. But their
struggle is not without the dangers. On March 5, 2011, village sarpanch allegedly
slapped and threatened the duo with dire consequences if they complain about the

allotment process during an ongoing inquiry.

It was in 2010 that Gughal and Jogal observed that well-to-do people owning large
properties were getting the houses meant for below poverty line persons. They, joined by
four others, decided to raise the issue first through official representations. Their first
step was to file a joint complaint to the Taluka (Tehsil) Development Officer (TDO) on
March 30, 2010, seeking an inquiry into the matter. Getting no response from the
administration, they armed themselves with knowledge about the RTI Act, which they

had heard was bringing about transparency in governance.

On June 16, 2010, they filed separate RTT applications regarding allotment of houses
under three housing schemes for the underprivileged, Indira Awas Yojna, Ambedkar
Awas Yojna and Sardar Awas Yojna, in their village since 1997. The information they
got was only related to the Indira Awas Yojna and that too just for the year 2009-10.
However, even this comparatively little information revealed that irregularities had been
made in allotment of 22 houses. Many of the allotees already owned houses and
agricultural fields while in some cases, both the husband and wife had got a house each.
Many of the allottees just refurbished their old houses passing them off as the new
houses constructed under the scheme and pocketing the grant. On September 20, 2010,

the complainants wrote to the state vigilance commission, GIC and Panchayats, Rural
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Housing and Rural Development department of the state government citing these
irregularities. After much persuasion, an inquiry team from the office of TDO visited the
village on January 4, 2011. However, suspecting that no action will be taken on the
issue, the complainants asked for inquiry by the district development officer (DDO). On
March 5, 2011, an inquiry team from the DDO office came. While the inquiry was on,
the sarpanch allegedly slapped Bhanjibhai and threatened others with dire consequences

if they gave statements before the inquiry team.

Fearing for their physical security, Bharatbhai and Bhanjibhai remained confined in their
houses. Though there is an outstation police post at Dhank village, it remains locked
most of the time. Telephone calls to the police station in neighbouring Bhayavadar
village yielded no response upon which they approached the RTT helpline run by MAGP.
Their complaint was voice recorded and MAGP contacted the area DSP over the phone.
The DSP, who was attending an official function at that time, refused to accept the
complaint saying he would rather trust his own system rather than an NGO. Since it was
crucial to provide the security immediately, MAGP faxed the complaint to his office and
also released the information to the mediapersons, asking them to contact the DSP for
official version. The strategy worked and fearing criticism in the media, the officer
asked the police station incharge (PSI) of Bhayavadar police station to look into the
matter. The district collector and district magistrate was also informed about the incident
over the phone and through faxed complaint. The collector in turn directed the

mamlatdar (tehsildar), Upleta, and the PSI to look into the matter.

Soon, the police team arrived and took the complainants with them. The accused,

including the sarpanch and two of his supporters, were also called to the police station.

84



Analysing victimisation of RTI applicants and strategies for their protection
. _____________________________________________________________________________________________________________________________________________________|

The three accused were charged under Section 323 (voluntary causing hurt), 504
(intentional insult to provoke breach of peace), 506 (criminal intimidation) and 114
(abetment) of the IPC. Later, MAGP also faxed the complaint along with a copy of the
FIR with details to the Gujarat Information Commission (GIC). Chief Information
Commissioner wrote to the district collector and district magistrate (Annexure 3.6)
while Deputy Secretary of GIC wrote to the area DSP on March 8, 2012, seeking
impartial probe into the allegations of corruption (Annexure 3.7). This consistent effort

on the part of MAGP helped sustain the pressure on the authorities.

Figure 4 Bharatbhai (left) and Bhanjibhai at Dhank village in Gujarat.
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The inquiry into the corruption was conducted again on March 23, 2011, and the
allegations regarding irregularities in allotment of 22 houses was found to be correct.
The DDO issued show cause notices to the sarpanch, TDO, and seven other taluka-level
administrative officers. An inquiry by vigilance commission into the embezzlement is
still on. However, the security threat has not been totally neutralised. The RTI applicants
are still getting indirect threats from the sarpanch and his supporters, but since the issue

1s in the limelight, the danger is not as imminent.

Bharatbhai Ghughal, Bhanjibhai Jogel, Naranbhai Varagiya and Govind Gangera sat on
a six-day Satyagraha at Rajkot district headquarters to seek action against the accused.
Though the effort was highlighted in the media, the district development officer only

gave verbal assurances on the demands.

5.3.2 Case study #8
Bhadresh Vamja, Saldi village, Amreli district

Saldi is a small village in Amreli district of Gujarat with a population of 9,000. What
sets this village apart from other settlements is substantial awareness and use of the RTI
Act. Villagers regularly questioning public authorities about expenditure and procedures
regarding various social welfare schemes. All this was made possible by a simple
college-going boy who decided to keep checks on distribution of ration through a fair

price shop of the village.

It was in January 2011 that Bhadresh Vamja (19) got to know from a friend about
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unavailability of ration through public distribution system (PDS) in the village. Further
inquiry revealed that none of the below poverty line (BPL) and above poverty line
(APL) ration card holders were getting the allocated supply and owner of the fair price
shop was allegedly selling the supplies in black market. On being questioned, he
claimed there had been no supply from the government's end. Though he was not a
ration card holder, Bhadresh decided to take up the cudgels for the whole village and
wrote a complaint to the taluka mamlatdar (tehsildar) on January 27, 2011, with 13

ration card holders as co-signatories.

On getting no response from the authorities, he decided to file his first RTI on February
11, 2011, with the mamlatdar office asking for the action taken on the joint complaint
filed earlier. The application had point wise questions on why no inspection of stock had
been conducted till now, details of work which was keeping the officials busy and
expected timeline for action on the complaint. Details of ration supply and distribution
to beneficiaries in last six months was also sought. Though mamlatdar forwarded the
application to the shopkeeper ordering him to disclose the details, only partial
information was given. The mamlatdar also promised Bhadresh that he would visit the
village soon. When the inspection team came, it was found that none of the 13
beneficiary complainants had got the ration from the shop except kerosene even though
14,000 kg of grain per month had been supplied to the shop. The officials also issued a
panchnama with details about the stock lying in the shop.

Meanwhile, MAGP was pursuing the matter of access to records of PDS shops with
GIC. The Gujarat Chief Information Commissioner Mr R N Das wrote a letter to the

Secretary, Food, Civil Supplies and Consumer Affairs Department, asking for specific
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directions to the concerned public authorities for proactive disclosure of PDS-related
information under Section 4(1)(b) of the RTI Act (Annexure 3.8). Upon this, the Food,
Civil Supplies and Consumer Affairs Department issued a circular dated March 4, 2011,
directing all mamlatdars and fair price shop licensees in the state to proactively disclose
ration supply information on the walls of fair price shops as well as at the taluka (tehsil)
level (Annexure 3.9). Twelve categories of information, including shopkeeper's name,
licence number, shop timings, allocations to APL and BPL card owners, rate of various
commodities under the PDS, stock register and complaint register have to be

prominently displayed outside the fair price shops.

On the other hand, Bhadresh's struggle for information was on. Even after 15 days of the
physical inquiry by the mamlatdar, no action had been taken. When asked, the
mamlatdar told Bhadresh that the inquiry report had been sent to the District Supply
Officer (DSO). Bhadresh also found that most members of the vigilance committee of
the village, which is supposed to certify arrival of the stock, were not aware that they
were in the committee. The two members, who used to verify the arrival, were
supporters of the shopkeeper. On March 1, 2011, Bhadresh filed another RTI, this time
with the DSO, seeking a certified copy of the inquiry report and the date by which the
complainants will receive their allocations. The RTT also included questions about the

rules and procedures for constitution of a vigilance committee.

On this, the shopkeeper started sending threatening messages to Bhadresh through
common friends on March 17, 2011. He also tried to convince the 13 beneficiaries to
give statements against Bhadresh by promising them more than their share of ration.

However, they did not budge from their stand. On learning about the threat, Bhadresh's
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parents told him to leave the matter and focus on his studies. In Bhadresh's own words,
“It was a very difficult time as it seemed like I am alone in this fight. Then a saying I

had heard somewhere came to me '"The real youth is one who finishes a task once taken

199

up.

Bhadresh decided to contact MAGP's helpline. Pankti Jog of MAGP voice recorded his
complaint which was faxed to the area DSP's office who was also contacted over the
phone. Late in the evening of the same day, Bhadresh got a call from the incharge, Liliya
police station, offering protection during the night and asking him to reach the police
station the next day and register his complaint. The shopkeeper was also called to the
police station and he had to give an undertaking that he would not threaten Bhadresh
again and if any physical attack takes place in next six months, he would be held

responsible.
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Figure 5 Bhadresh Vamja ensured regular ration in his village.

At Saldi village, now everybody gets the allocated ration on time without any
irregularity. Bhadresh and his friends have started a weekend RTI clinic in the village
and also disseminate information about the rights of residents under various welfare

schemes.
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5.3.3 Case study #9

Michael Martin and Bhanu Parmar, Anand district, Gujarat

Rogi Kalyan Samiti is a health scheme operational in Gujarat in 2006 to provide free
treatment and medicines to poor patients at government hospitals and health centres.
However, there have been several allegations of misappropriation of funds under this
scheme.’ Michael Martin and Bhanu Parmar, both members of a non-profit
organisation, Healing Touch, decided to scrutinise the utilisation of funds under this

scheme at a primary health centre (PHC) based in Rohini village of Anand district.

Martin and Parmar had earlier used the RTI Act to prove discrepancies in
implementation of various welfare schemes, including the Cheeranjeevi Scheme for
maternal health care and relief scheme for residents of villages which get routinely
inundated during monsoons. They chose to question the utilisation of funds at Rohini
village PHC because they had found the PHC’s medical officer (MO) guilty of charging
money from poor patients who were entitled for free treatment. The incident had been
video recorded and presented to the area police upon which the MO had apologised and
returned the collected money. Instead of seeking any particular information, Martin
asked for inspection of records and physical verification of medicines supplied under the
Rogi Kalyan Samiti through an RTI application filed on January 4, 2011. On receiving
no reply, a first appeal was filed on March 17, 2011, with the chief district health officer
(CDHO). During the hearing of the first appeal, the CDHO ordered the MO, who was
also the PIO under RTI Act, to permit the inspection of the records and medicine

supplies on April 20, 2011 (Annexure 4.1). Martin and Parmar inspected the records on

51 Truth of Rogi Kalyan Samiti fund: Only 10% spent on patient welfare, February 17, 2012, Desh Gujarat, http://desh
gujarat.com/2012/02/17/truth-of-rogi-kalyan-samiti-fundonly-10-spent-on-patient-welfare/.Accessed on June 25, 2012
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the given date but because of large volume of the documents, they could not complete
the work and decided to resume the inspection on April 27. On the given date, they were
refused further inspection and the MO called around 30 villagers claiming that Martin
and Parmar were blackmailing him and he might be forced to quit the posting which
would be detrimental for the village. The villagers threatened Martin and Parmar, who

were forced to lock themselves in a room of the PHC to avoid assault.

From the room, they called upon the area DSP but on getting no positive response, they
contacted the MAGP helpline. The helpline staff voice recorded, transcribed and
forwarded their complaint to the GIC. The staff also called upon the area DSP, the local
Khambak rural police station as well as the MO, informing him that being the PIO under
the RTI Act, physical safety of information seekers was his responsibility. After an hour,
the police team arrived and the inspection was completed under police protection. On
written complaint of Martin and Parmar, three persons including the medical officer
were arrested under Section 151 of the CrPC (arrest to prevent commission of
cognizable offence). The case of corruption against the medical officer is pending with

the state health commission.
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Figure 6 Michael Martin at his office in Nadiad town of Gujarat

Conclusion: These three cases studies underscore the point that even an informal
helpline can make a tremendous impact in protecting the RTI users from possible
physical assaults. Adoption of this best practice by the state governments or by the state
information commissions can go a long way in ensuring that seeking accountability

from public authorities is not a dangerous business.
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5.3.4 Lessons drawn from MAGP's helpline

- The way you approach the system matters. If documentation is done properly,
action by authorities is swift. The MAGP helpline records and transcribes the
complaint besides asking the user to fax the FIR, which makes it a well

documented case to be taken up with the authorities concerned.

- Right to information is not a stand alone law. Depending on the information
sought, other laws can also be invoked to ensure protection of users. For instance,
if the information sought relates to issues of a minor, the Juvenile Justice Board
can be approached for action. This also conveys the fact that those seeking

protection are not asking for favours but working within the law.

- MAGP has used pressure calls effectively especially in case of Bharatbhai and
Bhanjibhai. Since the area DSP was not willing to believe the helpline staff,
media's assistance was taken to ensure action. Calls from different sources can

also help press upon the urgency of the issue.

- Even minor threats need to be reported to the police which will act as a warning

against any possible full blown assault.

- Community support is most important since those living close can provide more
efficient and quicker security assurance than police. In Bhadresh's case, the

support of co-complainants was crucial in building his confidence.
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5.3.5 Limitations of the helpline

There are certain limitations with the MAGP helpline which need to be rectified to make

1t more effective.

— Many a times a caller is unable to fax a copy of the police complaint or FIR to the
helpline. There are chances that the caller is not genuine and may not have
approached the police. This limitation can be dealt with by contacting the
concerned police station and verifying if the caller had actually filed the

complaint.

— Most of the cases where the GIC took up the cause of protection of RTI users
belong to the tenure of former chief information commissioner Mr R N Das who
retired on July 6, 2011. How the commission will now respond to similar requests
is yet to be seen but MAGP confirms that the current chief commissioner Mr D
Rajagopalan has promised full support to whistleblowers. However, when
contacted, one of the information commissioners Mr A J Shukla was ignorant
about the initiatives taken by the GIC in collaboration with MAGP. Therefore, it's
pertinent that past best practices by the commission is properly documented in its

annual reports and dispersed among the staff as well as the general public.
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Summary: Most of the victims have weak educational and financial background while
the accused are invariably affluent persons. Corruption in social welfare schemes,
damage to environment and misuse of official position are the issues raised by most of
the RTT users who were victimised. Of all the nine cases, justice has been done in only
one case. While RTT users most often find themselves fighting the battle alone, the
assistance from civil society organisations or community at large can go a long way in

ensuring protection from harassment.

The next chapter will involve discussion of the findings and conclusions.
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Chapter 6 Discussion and Conclusion

In this chapter lessons learned from the study findings will be discussed and conclusions
will be drawn on the research topic. The chapter will also outline the objectives of
research, methodology used and selection of case studies in brief. In addition,

limitations of research and scope for further research will also be detailed.
6.1 Objectives of research and methodology

This research study was conducted to analyse cases of victimisation of RTI applicants
and strategies for their protection. While the RTI Act has ensured a substantial positive
change in government functioning, it has not been a cakewalk for the users who have
regularly been victimised for exposing wrongdoings in public offices. The study verified
such cases of victimisation, analysed the details and looked into shortcomings (if any) in

the present system which need to be attended to.

The study was qualitative research and the target population was all the RTI users within
the geographical boundaries of Rajasthan and Gujarat who have been victimised for
seeking revealing information. Snowball sampling method was used to get details of
such users from those working in the field as well as from media reports. Judgement
sampling method was also used since the sample had been selected based on the

judgement about some appropriate characteristics required of the sample member.

For the research study, the sample was selected only after verification that use of Right
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To Information was the reason for the alleged harassment. Authenticity of these cases
was verified through exhaustive interviews with the people and officials involved

besides analysis of official documents.
6.2 Limitations of research

This research study has been limited in scope due to various reasons. Lack of any
previous systematic study on this topic prevented any comparative analysis with
already-known results. The access to certain people and organisations was denied or
remained limited despite repeated attempts. Though the case studies were investigated,
the researcher did not hold any legal or quasi judicial powers to call for submission of
documentary evidence or individual statements. A few of the documents related to
certain case studies could not be accessed even through filing of applications under the

RTI Act within the research period.

It was observed that the victims or RTI users were invariably much more willing to
share details than the accused and the administrative officers involved in the case, which
may have influenced the findings inadvertently. Since self-reported data has also been
relied upon, selective memory, telescoping, wrong attributions and exaggerations could
have crept in but utmost care has been taken to verify the details more than once.
Among the two states, Gujarat was more difficult to explore due to linguistic barriers

especially in written language.
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6.3 Scope of further research

Further research can be conducted on this research topic with expansion of field area
beyond Rajasthan and Gujarat. The impact of RTI helpline being run by the Bihar
government can be studied and compared with other informal set ups. Threat perception
of RTT users as well as general public related to whistleblowing and RTI usage can be
measured to analyse the law and order situations in various states. Response of security

agencies towards protection of RTT users can also be studied separately.
6.4 Discussion

RTT Act has emerged as a powerful tool to ensure accountability and transparency in
governance. In India, financial and political status weighs heavy in public dealings and
preferential treatment on caste and religious lines is also evident, especially in rural
areas. Being a legislation deeply rooted in the Constitutional tenement of equality, the
RTT Act is striking at this deep-rooted power dynamics. The resistance to this corrective
process is not only on expected lines but also bound to grow more vociferous with
further increase in awareness and usage of the transparency law. This is why it's

imperative to ensure a protective mechanism at the earliest.

99



Analysing victimisation of RTI applicants and strategies for their protection
. _____________________________________________________________________________________________________________________________________________________|

6.5 Some important findings:

— RTI has empowered the citizens who always had the rights but no definite tool to
question the authorities.

— RTT users are at increased risk of threats, attacks and other methods of
victimisation especially if they belong to economically and socially weaker
sections.

— Most cases of victimisation involve information related to issues of larger public
interest including corruption in social welfare schemes, damage to environment
and misuse of official position.

— Officials at public authorities are mostly hand-in-glove with private vested
interests in abetting corruption and thus can go to any length to avoid
transparency, even if it means victimisation of RTI users.

— Registration of false cases, accusations of blackmailing and other means to harass
RTI users are routinely exercised by vested interests.

— Physical attacks are usually the last resort after all other alternatives including
bribery and threats are exhausted.

— Reporting minor threats can help avoid their escalation into physical attacks.

— Victimisation of RTT users is easier in rural areas due to physical proximity with
the accused and remoteness from police, media and civil society groups. On the
other hand, it's easier to garner community support in rural areas because of small
and known set ups.

— Proper documentation and knowledge of the administrative and legal set up can

ensure quick protective action from police and other authorities.
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6.6 Recommendations

Here are certain recommendations for various stakeholders based on findings of the

research:
6.6.1 Lessons for authorities

— Ensure implementation of Section 4(1) of the RTI Act on proactive disclosure.
According to this clause not only the records should be duly catalogued and
indexed, the public authorities should provide as much information suo motu to
the public at regular intervals through various means of communications,
including Internet. RTI Act should be amended to include a provision of penalty
on public authorities not implementing this clause.

— Quick action to complaints of victimisation of RTI users is required from the
police. It should be specifically mentioned in the FIR that RTI usage was the
reason for the victimisation to avoid the case being clubbed with other routine
incidents of enmity. A senior police official of the rank of Deputy Superintendent
of Police or Assistant Commissioner of Police should personally monitor the
investigations. If proven guilty, trial of the accused should be put on fast track.

— When the information sought relates to police, the probe into allegations of
victimisation should be done by an external/independent agency.

— If accusations are made against an RTT user, the case should be filed only after

proper verification so that reactionary smear campaigns are avoided.
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— Unless proven contrary, concerned public information officers, first appellate
authorities and those officials directly linked to the information sought should be
presumed to have abetted the offence.

— NHRC and SHRCs should be formally involved in the process since RTI users
also fall in the category of human rights defenders.

— The respective information commissions should write to the concerned area police
station requesting quick action and also monitor the progress in the case. The
department to which the information sought pertains should be asked to ensure
suo motu disclosure of the information.

— Information commissions or state governments can set up a helpline for RTI users
on the lines of MAGP's service. Formal collaborations with civil society
organisations can also be entered into for the same purpose.

— Keep the complainant informed about the progress of investigation.
6.6.2 Lessons for RTT users

— It's pertinent to engage the community in the work. This will not only ensure
protection from vested interests but also lend credibility to the efforts.

— Be in touch with civil society organisations and mediapersons. Release the
information to public as soon as possible to avoid victimisation.

— If there is a possibility of victimisation, have more than one person file the same
RTT application to divert attention. A friend based in another faraway location can
also be asked to file the RTI application on your behalf.

— In case of threat or assault, immediately contact the local police station and obtain
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a copy of the FIR or DDR. File a formal complaint with the respective
information commission, area DSP and the department to which the information
pertains with copies of relevant documents through fax or speed post.

— SOS calls by different sources to the security agencies for help can press upon the
urgency of the issue.

— Right to information is not a stand alone law. Depending on the information
sought, other laws can also be invoked to ensure protection. For instance, if the
information sought relates to issues of a minor, the Juvenile Justice Board can be
approached for action. This also conveys the fact that those seeking protection are

not seeking any extra-judicial favours but working within the established system.

Summary: Victimisation of RTT users can be prevented by ensuring implementation of
Section 4(1) of the RTI Act on proactive disclosure thus reducing the need to file RTI
applications. Involvement of human rights commissions and proactive approach of
concerned information commissions can lead to quick action. A helpline for RTI users
with involvement of Information commissions and civil society organisations is another
good option. RTT users should take precautions by engaging the whole community in
their work, keeping civil society organisations and mediapersons in the loop and by
releasing the procured information to public as soon as possible. Having more than one
person file the same RTI application or having a proxy applicant from another location

also work well.
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Annexure 1.1 Minutes of CIC's meeting on suo motu disclosure

Minutes of the Meeting of the Commission held on 13.9.2011

Present:

A. Shri Satyananda Mishra, Chief Information Commissioner

B. Smt. Annapurna Dixit, Information Commissioner

C. Shri. M.L. Sharma, Information Commissioner

D. Shri. Shailesh Gandhi, Information Commissioner

E. Shri B.B. Srivastava, Secretary and other officers assisted the Commission.

Agenda-1: A draft resolution in the wake of surge in attack on the
RTI activist circulated by IC(SG).

The Central Information Commission expresses regret and takes note
of the reported killings of and assault on the RTI users across the country. The
Commission underlines the need to take urgent steps by the respective
Governments for the safety and protection of the RTI users. The Commission
strongly believes that it is the duty and responsibility of the respective
Governments to safeguard the life and liberty of the RTI users for which
purpose they should invoke the relevant penal provisions for the prevention

and detection of such heinous crimes.

2. This Commission, therefore, resolves that if it receives a complaint
regarding assault or murder of an information seeker, it will examine the
pending RTI applications of the victim and order the concerned
Department(s) to publish the requested information suo motu on their

website as per the provisons of law.

3. This Commission also resolves that it will take proactive steps in
ascertaining the status of investigations/prosecutions of the cases involving

information seekers and endeavor to have these processes expedited.

Agenda-2: Progress on the Convention, 2011.
The Commission noted the progress on the forthcoming Convention.



Annexure 1.2 Circular issued by Mumbai Police Commissioner

Police Circular in English & Marathi (No. 21 / Po Aa / Swiya / Jan / 2010) issued by Mumbai Police
Commissioner D Shivanandan, dated 18.1.2010, directing all Police Stations to promptly take
cognizance of complaints lodged by activists and concerned citizens.
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Immediately on receipt of such complaint the Duty Officer will inform the
in-charge ol the Police Station i.e. Sr. Inspector of Paolice and will
immedialely register the complaint as Non Cognizable or F.I.R. depending
on the facts or circumstances of the case. If the facts disclose neither a

F.I.R. nor a N.C. the activist will be informed so in writing.
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Sr.P.I. of that Police Station will personally monitor the enquiry of

complainl / investipntion of the case, In approprinte cnscs he may also

investigate N.C. offences with the prior permission of the Court.
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Where immediate arrests are called for, they shall be expeditiously made.

All elements and angles of conspiracy will also be investignted or

enguired.
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Investigation in such cases will be expeditiously made. Assistanl
Commissioner of Police of concerned divisiuh also shall personally

monitor the investigation.
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Preventive aclion u/s. 107, 110, 151, 151(3) of Cr.P.C. also u/fs. 55, 36,
57 of B.P. Act and M.P.D.A. will be resorted to wherever required.
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Where o request for protection is made by the an activist a Threat
Perception Report will be immediately prepared and submitted through
proper channel to the Commissioner of Police, Mumbai for decision in
this regard.

In appropriate cases inputs from the Crime Branch will also be

taken in preparation of T.P.R.
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Local activists working in various public causes will be inducted into the
Police - Public coordination committee at the police station level to ensure

belter coordination and to immediately redress local issues.
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Zonal Deputy Commissioners of Police and Regional Additional

Commissioners of Police will periodically review investigation / preventive

action in such cases and issues related to security of activists. .
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G R Vora’s remarks in brackets contrast this pious-sounding circular
with the hard realities prevailing today

The initial paragraph in Marathi, which is not translated in English, directs all concerned officers to
take cognizance of the complaints lodged by activists.

Para 1. Immediately on receipt of such complaint the Duty Officer will inform the in-charge of the
Police Station i.e. Senior Inspector of Police and will immediately register the complaint as Non
Cognizable or F.I.R. depending on the facts or circumstances of the case. If the facts disclose neither a
F.I.LR. nor a N.C. the activist will be informed so in writing. (This never happens. The Duty Officer tries
his best to shoo away the activist or at best would lodge an N.C. on which no action is ever taken.)

Para 2. Sr. P.l. of that Police Station will personally monitor the enquiry of complaint / investigation of
the case. In appropriate cases he may also investigate N.C. offenses with the prior permission of the
Court. (The Senior P | rarely monitors / investigates the case. The activists never know what has
happened to their complaints of threat, assault, or intimidation).

Para 3. Where immediately arrests are called for, they shall be expeditiously made. All elements and
angles of conspiracy will also be investigated or enquired. (Leave alone arrests, even proper
investigations are not done. The accused persons pointed out by the activists may never be summoned
for taking their statement. Months and years may pass before they are interrogated, if at all that ever
happens.)

Para 4. Investigation in such cases will be expeditiously made. Assistant Commissioner of Police of
concerned division also shall personally monitor the investigation. (One wonders whether the ACP
ever monitors the investigations done by his subordinates.)

Para 5. Preventive action u/s 107, 110, 151, 151 (3) of Cr. P.C. also u/s 55, 56, 57 of B.P. Act and
M.P.D.A. will be resorted to wherever required. (This is unheard of till now.)

Para 6. Where a request for protection is made by an activist a Threat Perception Refort will be
immediately prepared and submitted through proper channel to the Commissioner of Police, Mumbai
for decision in this regard. (Has TPR ever been done for any activist? This is news to us).

In appropriate cases inputs from the Crime Branch will also be taken in preparation of T.P.R.

Para 7. Local activists working in various public causes will be inducted into the Police — Public
coordination committee at the police station level to ensure better coordination and to immediately
redress local issues. (Most of the times, the Sr Pl, ACPs and DCPs avoid having collective meetings with
local activists. They make excuses to avoid having such meetings. If this point is taken seriously, then
there would be less crime and law & order problems in the city, as activists are well aware of the source
of nuisance or illegalities.)

Para 8. Zonal Deputy Commissioners of Police and Regional Additional Commissioners of Police will
periodically review investigation / preventive action in such cases and issues related to security of
activists. (Wonder whether it is ever done!)

The last para, which is not translated in English, asks the police to follow the above directions rigourously,
so that activists working for society and for the country can do so without threat and fear.

C.C. for information and appropriate action to : (a) All Saha Police Aayukta, Mumbai (b) All Apar Police
Aayukta, Mumbai (c) All Police Upa Aayukta, Mumbai (d) All Sahayak Police Aayukta, Mumbai (e) All
Varishtha Police Nirikshak, Mumbai.



Annexure 1.3 Letter by RTI activists to Maharashtra CM

3 January 2011
To
Shri Prithviraj Chavan,
Chief Minister of Maharashtra,
Mantralaya, 6th Floor,
Madame Cama Road,
Mumbai 400032

Sub: Immediate steps needed to prevent attacks on Activists & restore Rule of Law
Sir,

The New Year has started inauspiciously for RTI activists of Maharashtral@ n Sunday, January 2, tw
activists were brutally attacked in Mumbai (Bhandup) and Pune (Talegaon) on Sundayl The finger of
suspicion points towards powerful politicians and concessionaires of large government contracts:

e In Bhandup, Yashwant Gavand was attacked by about 30 persons connected to the local Shiv
Sena Corporator Suresh Shindel We learn that Mr Gavand had successfully exposed, through
RTI, several assets that were not declared to the Election Commission in the last election,
including a 4,000 square-metre plotZ

e In Talegaon, Arun Mane — an associate of the slain activist Satish Shetty -- was attacked with a
sharp instrument, and warned to stay away from the Shetty murder casel We are told that he
was investigating matters connected with toll-tax collection and real-estate agents IRB
Infrastructure Developers, believed to be involved in the Shetty murder

Last year, there were 11 attacks on activists in various parts of Maharashtra, and five of them were fatall@

ur state was the leading state in attacks on activists, accounting for 50% of such attacks nationwidel?
Appended at the end of this letter is a tally of attacks on activists in 2010, all of which remain unsolved

cases in the police registersZ

After every attack and murder, the state administration’s standard reply is, “Matter is under

investigationl We will find the culprits® " That is eyewash, because the top brass knows exactly wh:
going on: an innocent citizen blew the whistle on the rackets run by politically-connected people, and

they bumped him off@

Sir, last year, soon after the Shetty murder, Mumbai’s Police Commissioner issued a circular for

protection of Activists This was closely followed by a GR issued by Govtl of Maharashtral?
suggested several measures, including a mandate to promptly register FIRs in response to complaint by

activistshl Please read these documents:

Vi



a) Police Commissioner’s Circular: http://tinyurl® com/CPcircularl

b) Maharashtra GR on protection to Activists: http://tinyurl® com/MahaGR1

However, our common experience as activists and civil society is that these circulars were not
implemented at all; these circulars were nothing but a damage-control exercise of the government,
drafted for the benefit of the pressh

What you must do to ensure Rule of Law in Maharashtra

12 RINZPE SE 6-M@ TH DEADLINE F&l SUBI Ml TG DISCLE URE [ ASSETS & ¢
P& ICITIANS, BUREAUCRATS, JUDGES & THEIR FAMILY MEMPBERSE rfidke necessary laws and
rules to ensure that MLAs, MPs, Municipal Corporators, judges and leaders of political parties
come clean about their assets and business dealings The secrecy surrounding the phenomenal
growth of their personal wealth is the main cause of corruption, growth of mafias and the killing
of activists@ Failure to meet 6-month disclosure deadline must invite automatic disqualification
and prosecutionf

IIZl BRAME APPEAL PRE CEDURE RULES F& RTI IN MAHARASHTRA, WITH A CLAUSE THAT RTI PENALTY
CLAUSE (SECTIR N 20) IS TR BE STRICTLY BByFndt peRakBing slippery public information
officers and by not compelling evasive public authorities to provide information, State
Information Commissioners are deliberately blunting the activist’s sword and prolonging his
battle for years and years, until somebody gets him in the end Make appropriate rules to
ensure strict compliance with RTI Act 2005

e ER STRICT ACTIR AGAINST PRl LICEMEN WHEI SHIRK THEIR MANDATED DUTY T& REGIST
WITHIN 48 HE RS, BASED [ DBl UMENTS THAT THE RTI ACTIVIST PAINSTAKIEGEHh GATHERSE
deliberate inaction, the State Home Department and police leave the citizen-activist standing in
the line of fire for months and years, alone, undefended and crying out for justicel He is an
orphan, an easy targetf It is police’s mandated duty to register an FIR within 48 hours, based on
documents and information that the citizen-activist painstakingly gathers, and this has been
reiterated repeatedly by various laws, authorities and apex courtsZ Please read the following:

A) What CrPC says about the duty of police to register FIR: http://tinyurlC com/FileFIR1
B) What Maharashtra DGP’s order said: http://tinyurlC com/FileFIR2
C) What Supreme Court ordered in 2008: http://tinyurl® com/FileFIR3

D) What Bombay High Court (full bench) said in 2009: http://tinyurl® com/FileFIR4

IVE BASS A GE VTE RESEI UTIEI N (GR) DIRECTING ALL DEPARTMENTS T& RECEIVE CITIZENS’
ABE BB UTCAEBRERUPTRERE, MISUSER BR@ R PR R E R ER & NE B B B PHa#serset RGEMENT B B B @
time-bound mechanisms for departmental inquiry and disciplinary actionl@ Currently, faced with

2
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of blatant corruption in govtl departments, some RTI activists act as investigating agencies for
months and years in order to go to court, becoming highly visible and risking their own lives

We trust you will take up this matter with utmost urgency@

Yours Sincerely,

G R Vora Mohd. ARl [ Krishnaraj Rao Sunil Ahya
9869195785 9820490435 9821588114 9821070606
Address: Plot - 275 / 3,

Gope Nivas, Sion E,

Mumbai - 400022.

Copy to:
13 Prime Minister Dr Manmohan Singh, South Block, New Delhi - 110001&
20 NAC Chairperson Mrs Sonia Gandhi, 10 Janpath, New Delhi - 110001%

Maharashtra’s Table of Shame: Attacks on Activists in 2010

Name of Activist Incident Date Place Probable reason for attack
Nayana Kathpalia  [Fired at in her Jan 2010 Mumbai PIL against hawkers in
Churchgate home Mumbai
Satish Shetty Killed Jan 2010 Pune Exposing land scams incli
those by IRB Infrastructure
Arun Sawant Attacked, permanently [Feb 2010 Thane Exposing land scams at
paralysed Badlapur Municipal Council
Sumaira Abdulali,  |[Murderous assault by  |March 2010 Mahad Exposing illegal sand
Naseer Jalal and Viju |mob on highway mining, involvement of local
B MLA
Vithal Gite Killed April 2010 Beed Exposed corruption at
Panchayat & Block levels
Abhay Patil Mobbed & threatened |April 2010 Jalgaon Made corruption charges
against politician
Dattatreya Patil Killed May 2010 Ichalkaraniji Exposing corruption in
Handloom Sector
Stalin D and Debi Assault May 2010 Mumbai While inspecting site of
Goenka mangrove destruction
Ashok Shinde Assault July 2010 Mumbai For filing PIL against

corruption PWD officials

VI



Ramdas Killed Aug 2010 Nanded RTI against irregularities in

Ghadegaokar fuel and grain sales in Public
Distribution System

Irfan Yusuf Qazi Killed Dec 2010 Uaitapur Protest against nuclear
power plant in Jaitapur
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Annexure 2.1 Request for police protection by Mangla Ram
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Annexure 2.2 FIR registered on complaint of Mangla Ram
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Annexure 2.3 FIR registered by Barmer Police
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Annexure 2.4 SDM's report into attack on Mangla Ram
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Annexure 2.5 Order on special investigations into the case of Mangla Ram
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Annexure 2.6 The inquiry report in corruption allegations at Bamnor village
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Annexure 2.9 Application for 'on-call security' by Baburam Chauhan
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Annexure 3.1 Court order in Goverdhan Singh's case

RAJASTHAN AT JODHPUR

S.B. CIVIL CONTEMPT PETITION NO. QG‘Q 010

: IN
S.B. CIVIL WRIT PETITION NO. 2360/2010
Goverdhan Singh & Ors  Versus State of Rajasthan & Ors

PETITIONER/APPLICANT
Goverdhan Singh son of Shri Bharat Singh, by caste Rajput, aged abou

30 years, resident of nearby Narsingh Sagar Talab, Sarvodaya Basti,
Bikaner, through Smt Sushil Kanwar wife of Shri Goverdhan Singh, by
caste Rajput, aged about 26 years, resident of nearby Narsingh Sagar
<Talab, Sarvodaya Basti, Bikaner.

| 2] 'VERSUS

¥ RESPONDENTS
| 1. Surjeet Singh Meena, presently Dy Superintendent of Police,

Sardar C.0., Police Station Sadar, District Bikaner.

2 Satish Chandra Jangid, presently Addl Superintendent of
Police [City], District Bikaner.

. Dharam Punia, presently S.H.0,, of Nayashahar Poljce Station,

District Bikaner.

4, Indra Singh, presently AS.I, Police Station Nayashahar,
District Bikaner.

S.B. CIVIL CONTEMPT PETITION UNDER ARTICLE 215
‘OF THE CONSTITUTION OF INDIA & UNDER SECTION
12 OF CONTEMPT OF COURT ACT, 1971 FOR
DELIBERATE & WILFULL DISOBEDIENCE OF ORDER
DATED 8.9.2010 PASSED BY THE HON'BLE COURT, IN
WRIT PETITION NO. 2360/2010.
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S.B. Civil Contempt Petition No. 400/2010
(Goverdhan Singh v/s Sh. Surjzet Singh Meena and ors.)
: IN
S.B. Civil Writ Petition No.2360/2010
(Goverdhan Singh and ors. V/s State of Rajasthan and ors.)

s oiarenng o ;-_-H..__':_;_‘
Date of order: 13/09/2010. A e
e
2 A
. 4 }::5.
HON'BLE DR. JUSTICE VINEET KOTHARI"‘.‘_-’LA_.L...: /'-_-f;’.;-
e o 004
FETTT e

Mrs. Sushil Kanwar, present in person.

Mrs. Sushil Kanwar, wife of Sh. Goverdhan Singh is

present in poisan as the lawyers are observing strike.

She subnutted that when the order dtd.8.9.2010
passed by this Cowrt o the writ petition was submitted to the
respondent .’\:'Ii.'J oo Saush Chandra Jangid, Addl.  S.P.(City],
Dist. Bikane i cespondent No. 3 - Dharam Punia, SHC,
Police Statio:: oyvasiiabios ior seedtul compliance, they not
only tore the coertteed cony of the arder of this Court, but
instead of coniplying voaln the same, asked the brother-in-law
of the petitioner present in person Smt. Sushil Kanwar, and
detained Sh. Pconam Singh Tor 4 hours and late in the
evaning on 4.9 20110 4iso registered a false FIR No.227/2010
against said Poonant Singh. The petiioner also submitted that

{hey approached the Supenntondent of Police, Bikaner, but

1
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still the compliance of the order of this Court cof,_flc_j nc}.t-”'bt:a_
made and the vehicle Tata Safari as well as key oftl'e
residential house of the petitioner has not been return‘ed backl '
'to them and all this happening because the _husband of i'._'hel
petitioner Mr. Goverdhan Singh, an RTI activist took up the
cudgels against the respondents and sought cejrtéin
information against them under the RTI Act. She ;Itl':iiISt)
submitted that number of false FIRs has been lodged ég;eufhst
her husband and family members and the respondents are
hell bent  upon harassing the family members - of: the

petitioner. She has prayed that the respondents may be

directed to remain present in the Court to report compliance
of the directions of this Court and also an interim protection
may be granted to the husband and other family members’ of
the petitioner against the threatened arrest of said persons:in

the aforesaid false FIRs, :

This Court passed & detailed order after hearing

the petitioner on $.9.2010 in presence of the respondent -

s CONtemnor Sh. Surjeet Singh Meena, Dy. Superintendent of

7
- (xRolice, Police Station Sadar, Bikaner and since a responsible
* = 5
8 & odfficer  was present i the Court on the side of- the
s ,_J i
<. 'Arespondents, it was naturally expected that the order would

b@ communicated to the concerned persons for needful
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compliance. However, the allegations made in the present

contempt petition is that the réspondents No.2 and i34 wh|=n

This Court views such alleged condyct on the part

of the respondents Very seriously.

: ‘;"-- Issue notice of the contempt petition toi;:ti‘te

s , ‘\.‘ respondents

Notice be given 'dasti' to learned counsel foé't'he
Petitioner for effecting direct Service upon the respondents
The direct service Would imean that PF ang notice after belng
sealed and signed by the Office Superintendent will be, handed

- over back to the learned counsel for the Detitioner: and :ti

be hjs responsibility to sepq the notices a!ong _'

Pz - COPY - Of this order and contempt petition w.rth'

=

ch Jannexures p Y registered aAp Post/. Speed Post/coune __,jto*-
o ;

. Ethe, respondent directly and if proof of postal recelpt/onglnal

1
- I

ourier receipt/AD receipt s filed along with the afﬁdawt

qcounsel for the petitioner/s in the office beforek-rﬂ'i;
." i

stipulated date, then the sajg Service wil| be-..treate_
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complete.
If proof of service is not filed before the hé_:x't'dal':e_'
as aforesaid, contempt petition shall be dismissed.

The respondents may :

(i) either report compliance of the judgment/dire:_'c;ipnﬁ_
aUeged non-compliance of which this contempt pié#ij[iioﬁ:,_[a;g
been filed on the next date; and

(i) If the respondents want to contend that compilance IS not
possible for specified reasons, they may pass approgriate

© speaking orders and file the same along with his reply affidavit

2 before the next date.

No  further time shall be granted to,the

respondents for this purpose.

All the four respondents - contemnors shall rej'ﬁéin
present in  this  Court on 16.9.2010 positively, The
Superintendent of Police, Bikaner to whom the petitiohérs
have aiso made 3 l'f_‘[.?r'tirseﬂtal;i()n 0N 9.9.2010 vide Annex, C/4

> shall also remain present in this Court along with these' four

T
!rs'

saccused “contemnors on the next and apprise the Court about

t“
::ﬂ he reasons for non-compftance and conduct of the said: four

o4 Wk

Bt }
' [:&Mrns as alleged in the contempt petition.

g
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In the meanwhile, no coercive steps shall'be taken

against the petitioner, Poonam Singh, [Hanurhah S;ngh

Ranvijay Singh, and Narendra Puri.

A copy of this order be sent to all the g"fQur
respondents  and  Superintendent of  Police, -?_Bi'k:an:éi‘-_.-
immediately and the same may also be supplied: to’ the.:

petltmner Smt. Sushil Kanwar today.

A copy of this order may &iso be placed in the ﬂe

f.oirhe main writ petition.
3.

Put up on 16.9.2010 along  with the SBEwe:

—sel [

(DR. VINEET KOTHARI) 13.

||‘ 1Ir ]
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Annexure 3.2 Goverdhan Singh's complaint to Rajasthan Governor

(e 1 AR ARFR 2008, G 17 B FAG).
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Removal of State Chief Information Commissioner or State Information
Commissioner:

1. Subject to the provisions to sub section (3), the State Chief information
Commissioner or a State Information Commissioner shall be removed from his
office only by order of the Governor on the ground of proved misbehavior or
incapacity after the Supreme Court, on a reference made to it by the Governor,
has on inquiry, reported that the State Chief Information Commissioner or a State
information Commissioner, as the case may be, ought on such ground be
removed.

2% The Governor may suspend from office, and if deem necessary prohibit also from
attending the office during inquiry, the State Chief Information Commissiorier or a
State Information Commissioner in respect of whom a reference has been orders
on receipt of the report of the Supreme Court on such reference.

3. Notwithstanding anything contained in sub-section (1) the, Governor may by
order remove from office of the State Chief Information Commissioner or a State
Information Commissioner if a State Chief Information Commissioner or a State
information Commissioner, as the case may be, -

(3) isadjudged as insolvent; or

(b)  has been convicted of an offence which, in the opinion of the Governor involves
moral turpitude; or '

(c)  engages during his term of office in any paid employment outside the duties of his
office; or '

(d) s, in the opinion of the Governor, unfit to continue in office by reason of infirmity
of mind or body; or

(e)  has required such financial or other interest as is likely to affect prejudicially his
functlons as the State Chief Information Commissioner or a State Information
Commissioner.

4. If the State Chief Information Commissioner or a State Information Commissioner
in any way, concerned or interested in any contract or agreement made by or on
behalf of the Government of India or participates in any way in the profit thereof
or in any benefit or emoluments arising there from otherwise than as a member
and in common with the ot 1er members of an incorporated company, he shali, for
the purposes of sub-section (1), be deemed to be guilty of misbehavior.
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Annexure 3.3 ACB's report into allegations against Rajasthan information commissioners
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Annexure 3.4 FIR filed by Satishbhai Rana
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Annexure 3.5 Communicati
unication between CIC and district collector in Bharatbhai-Bhanjibhai's
case

& l‘ (o0 it T TR

we WA

H. S. PATEL

IAS

Collector & District Magistrate
Rajkot District

To

Shri RN, Das. IAS (Rid)

Chief Information Commissioner,

Gujarat Information Commission,

Bureau of Ecomomics and
v Stastics Building, 1% floor,

Sector No. 18,

Gandhinagar

OPP.JAMTOWER, SHROFF ROAD,
RAJKOT - 360 001.

PHONE : (0) 2473200 (R) 2472900
FAX No.: 0281 - 2453621

PRo| RTT| A | &S, [533-1)
DATE: |4 .033- Zai)

_ Respected ':-Dag‘ ga hé’b /

Please refer to your letter dated 08/03/2011, regarding taking
necessary steps in respect of MAGP representation of Bhanjibhai Jogal and
Bharabhai Ghughal, in this case I had also received phone call from the RTI
help line on 05/03/2011 evening and I had immediately responded and
Mam!atdar, Upleta and PSL, Bhayavadar where inform to take immediate
action against the Sarpanch of Dhank village, accordingly. on the same day
the police complaint is lodped against the Sarpanch and sufficient protection
ig givea 10 Bhanajibhai and Bharabhai. The District Development Officer,
Rajkor is dirested 1o 1ake action against Sarpanch for allotiing the Indira

- Awas Yojna, house, as he has committed to irregularity.
n view of the above you will be happy to know that ! have

. i T = T e TS A - W e il
LESDOROES W LIS cass yadidal lgosing any WO and we nave take

approprisic acuon.

_

Email : Collector-raj @ gujarat.gov.in
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Guijarat Information Commission

R. N. Das
Chief Information Commissioner st Flooy
' Bureau of Economics & Statistics Building
Sector-18
Gandhinagar-382018 (GUJARAT) INDIA
Date :

D.0.No. GIC-COMP-507/2010-11,
Dated March 19, 2011.

Dear

I thank you for your D.O.Letter No.PRO/RTI/PA/W.S./533-11
dated 14-3-2011 with reference to my letter dated 8-3-2011 regarding
the complaint of Shri Bhanjibhai Jogal and Barabhai Ghughal.

I appreciate the prompt action taken by you in the matter.

With regards,
sd/—
(R. N. Das)
Shri H.S.Patel, IAS
Collector & District Magistrate,
Jilla Sevasadan,

Opp. Jamtower, Shroff Road,
Rajkot-360 001.

Copy with a copy of the D.O.letter of the Collector, Rajkot to:-

\)s./ Pankti Jog,
Mahiti Adhikar Gujarat Pahel (MAGP)

B-3 Sahajanand Towers,

Jivaraj Park Cross Road,
Ahmedabad. ‘2/")/&17

(R. N. Das)

Phone : +91 79 232 52701(Office) Fax No. +91 78 232 52829
Mabile: 94273 06088, E-mail: gscic @gujarat.gov.in, Wed-Site: hitp: /fintranet.guj.nic.in/gic
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Annexure 3.6 Letter to DSP in Bharatbhai-Bhanjibhai's case

CATARAT INFORMATION COMMISSION,
“oean 0f Feonomics & Statistics Building,
| Floen, Sector-18, Gandhinagor,

kil h, el ) PIATTER. \
No. GIC-Comp. 507 2010-11,
Dated the 8™ Ma-th, 2011,

e Peatric ! S enintandent of Police,
1o s al) )
crrgnl feglen, Tust, Rajkot.

wEat s Carniplamnt dated 7-3-2011 received from
hei Ghunghal Bharatbhai Madhavjivhal
2 lowr others of Village-Dhank,
Talulea Hipleta, District Rajkot.

[ s clinaciad to enciose herewith a copy of the above menlioned

dnl rswalyed  in the Commission. 1t appears that the
Coeisnnat had sought and obtained certain informatior regarding
aelanentation of the Indira Avas Yojana (IAY) :n his villaje. It also
appee st thal the information recelved by the complainan - revealed,
s o face, some irregularities in the implementation of the JAY in the
=4ir willzaee fnr which the complainant approached the Stal 2 Vigilance

wiiission, which ordered an enquiry inte the matter. As per the

complamt the complainant and the four others had receir ed threats
wonly cortain persons for which an F.LR., il appears gFom a copy
tenrshed with the complaint, has been filed in the Police tation on 5-
2011 b
; Sapatately, the Commission has also brought :he above
senlioned matter to the attention of the Collector znd district
Fiaqistrati,  Rajkot dated 8-3-2011.(Copy enclosad for ready
taferens)

| am directed to request you to look into the complaiit and take
i aritiake Migasures as per law and the rules and to inform th_e
SRCLER R LU

I

You s faithtully,

% i BB v/

PR ,r-\’ , CZ@'__,,.,« KK.S.Divan)

T el § Daput: Secretary.
-(_6".,} et
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Annexure 3.7 Letter to Secretary, Food, Civil Supplies & Consumer Affairs Department

Gujarat Information Commission
1st Floor,

“R. N. Das

Chief Information Commissioner
Bureau of Economics & Statistics Building
Sector-18
Gandhinagar-382018 (GUJARAT) INDIA
Date :

D.O.NO. GIC/MAGP/2011-1. Dated February 17, 2011.
Dear %

Please find enclosed herewith a letter dated nil received on 15.2.2011
from the Mahiti Adhikar Gujarat Pahel (MAGP) on the subject of
difficulties being faced by the citizens regarding obtaining of
information on P.D.S. in respect of Fair Price Shops.

2 It appears that in the particular application enclosed with the above
mentioned letter, the applicant Shri Bhadresh Kumar B. Vamja sought
information  related to the APL quota of foodgrains and kerosene

- issued to the particular Fair Price Shop and alleged diversion of the
APL quota by the Fair Price Shop Keeper, and that after the said
application was made on 11.2.2011, the Vigilance Committee did make
necessary enquiry but as stated in the said letter under reference,
neither the details (names etc. and functions) of the Vigilance
Committee were proactively disclosed at the village level/ Fair Price
Shop level nor the stocks issued 1o the F.P. shops were proactively
disclosed.

3. The Commission, in a number of its past decisions, has given
directions to the concerned public authorities under your department
for proactive disclosure of PDS related information under section 4 (1)
(b) of the Right to Information Act not only in the office of the
Mamilatdar at the taluka level but also at the village level.

4. A copy of the proactive disclosure material at the village level/F P.S.
level which was prepared during the Panchamahals district Abhiyan in
active collaboration with the Panchmahals district administration, the
civil society groups in particular, the Mahiti Adhikar Gujarat :Pahel
(MAGP); the Commonwealth Human Rights Initiative (CHRI),
Panchmahals; and the ANANDI is enclosed herewith for your ready
reference. The proactive disclosure material is in two parts. Part — |

] deals with critical information which is more or less static, and is
required to be painted on the walls etc. While Part — Il deals with
substantial information which may be dynamic and is, therefore,
required to be revised periodically.

_ Phone : +91 79 232 52701 (Office) Fax No. +91 79 232 52829
Mobile: 94273 06088, E-mail: gscic@ gujarat.gov.in, Wed-Site: http: /fintranet.guj.nic.in/gic
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| would request you to consider the above mentioned proactive
disclosure material for its adoption and implementation by your
department and to issue necessary administrative instructions to the
District Supply Officers, Mamlatdars and the F.P. Shop Licensees. |
would be grateful if the result of your consideration of the above
mentioned proposal and a copy of the administrative instructions are
sent to the Commission within one month.

With regards,

Yours

Encl: As above. ,(J{
(R.N. Das)

Shri Raj Kumar

Secretary _

Food, Civil Supplies and Consumer Affairs Department

Govt. of Gujarat

Sachivalya

Block No. 14, 6" Floor

Gandhinagar.

Copy forwarded with compliments to:

(3)

Ms Pankti Jog

Mabhiti Adhikar Gujarat Pahel (MAGP)
B-3, Sahajanand Towers

Jivraj Park Cross Road

Ahmedabad — 380 051.

Shri Aslam Divan

President il
Nagarik Adhikar Kendra
Pahel Sarvajanik Trust
Jagatamba Saciety

Kalol

Dist: Panchmahals — 389 330

Ms. Neeta Hardikar
ANANDI

Parekh Sheri
Devgadh Baria
Dist: Dahod.
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Annexure 3.8 Circular of the Food, Civil Supplies & Consumer Affairs Department
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Annexure 3.9 Gujarat High Court order on pendency at SIC

WPPIL/65/2012

IN THE HIGH COURT OF GUJARAT AT AHMEDABAD

1/18

WRIT PETITION (PIL) No. 65 of 2012

With
CIVIL APPLICATION No. 5649 of 2012
In
WRIT PETITION (PIL) No. 65 of 2012
With
CIVIL APPLICATION No. 4790 of 2012
In
WRIT PETITION (PIL) No. 65 of 2012
With
CIVIL APPLICATION No. 6534 of 2012
In

WRIT PETITION (PIL) No. 65 of 2012

For Approval and Signature:

HONOURABLE THE CHIEF JUSTICE MR.BHASKAR BHATTACHARYA

HONOURABLE MR.JUSTICE J.B.PARDIWALA

JUDGMENT

1 Whether Reporters of Local Papers may be allowed
to see the judgment 2

2 To be referred to the Reporter or not ?

3 Whether their Lordships wish to see the fair copy
of the judgment ?

Whether this

thereunder ?

case involves a substantial question

of law as to the interpretation of the
constitution of India, 1950 or any order made

5 Whether it is to be circulated to the civil judge

JAGTERAHO - BRANCH OF SENIOR CITIZEN'S SERVICE TRUST -

CHIEF SECRETARY GOVT. OF GUJARAT & 1 — RESPONDENT

PETITIONER
Versus

Appearance :

PARTY-IN-PERSON for PETITIONER : 1,
MR PK JANI, GOVERNMENT PLEADER for RESPONDENT : 1

MR KAMAL TRIVEDI,

AG WITH MR SHIVANG M SHAH for RESPONDENT :
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co . HONOURABLE THE CHIEF JUSTICE MR.BHASKAR
* BHATTACHARYA

and

HONOURABLE MR.JUSTICE J.B.PARDIWALA

Date : 14/08/2012
CAV JUDGMENT

(Per : HONOURABLE THE CHIEF JUSTICE MR.BHASKAR
BHATTACHARYA)

1. By this Public Interest Litigation, the writ-petitioner has prayed

for the following reliefs:-

“"

a. Appoint within a period of two months seven Additional
Information Commissioners; so as to have total staff of 10
Information Commissioners, including Chief Information

Commissioner, in terms of sec. 15(2) of the Act.

b. Ensure that, in future necessary processing work is done
in time so as to appoint new incumbent(s) on cession of the

service period of the existing Commissioner(s).

C. To advertise for the post(s) of Information
Commissioner(s), as and when necessary and appoint panel of

[0 [0 [0 election Committee for recommendation of candidates for
appointment and select the candidates therefrom as per the
provisions of the Act. And the whole process issuing
advertisement to appointment of Information Commissioner
should be completed in two month[] [] [] s time [Ref Para 4.12].

The Chief Information Commissioner [Gujarat] to -

d. Reintroduce earlier formats of information [which
prevailed as on 31 December, 2011] providing up to date
information about receipt and disposal of cases month and year

wise.
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e. That the programme of one day camps of mass disposal
of cases launched state wide being ultra vires of law is illegal
and hence cases if any disposed off in such camps be re-
examined as per the provisions of RTI Act, 2005.

f. Take strict actions in terms of [][] [] ection 20 of the Act
regarding “penalty” [Ref. Para 4.13[IV][A] and [B].
g. Personally reimburse the expenses incurred for illegally

launching state wide camps for disposal of long pending cases.

h. Introduce hearing procedure through video conference.”

2. The case made out by the writ-petitioner may be summarized
thus:-

2.1 The preamble of the Right To Information Act, 2005 [“the Acti 0 0000
is enacted to promote transparency and accountability in the working

of every public authority.

2.2 To file any complaint, it is essential to have full information and
for that matter, the usage of the Act is required to be made vibrant.
However, either on account of non-filling up of the vacancies of Chief
Information Commissioner and/or Additional Commissioners, the
proceeding under the Act has slowed down or almost stalled, with the
result that the citizens continue to suffer on account of on-going

corruption and consequently, corrupt people become fearless.

2.3 Therefore, it is necessary to have not only adequate posts of
Information Commissioners but also to see that the posts do not

remain vacant.
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2.4 However, with the recent appointment of new Chief Information
Commissioner, he has introduced such changes that whatsoever
information was made available through the website to the public at
large has been withdrawn. Earlier, on the website of the Commission,
the information about the receipt, disposal and pending cases of
appeals and complaints was available but the said formats earlier
used have been withdrawn. Introduction of the new formats hardly

gives any information which was earlier available.

2.5 The Commission has stopped giving up to date position of the
pending number of cases. The Central Information Commission on its
website displays details about the pending cases so as to make the
appellant know about the status of his appeal. Gujarat Information
Commission’s website does not give the information and also does

not acknowledge or give token number of the appeals.

2.6 Recently, the Commission has issued Circular/letters to the
Government Departments informing them that it proposes to
arrange number of camps on different dates at difference places,
when at a time, 200 appellants or the complainants would be called,

to dispose of the appeals or the complaints.

2.7 The camps organized for mass disposal of RTI appeals and

complaints not only make mockery of the RTI Act but are also in

LXIX



WPPIL/65/2012 5/18 JUDGMENT

violation of the provisions of the Act and the Rules framed thereunder.
There is no provision which permits such mass disposal of cases. The
Chief Information Commissioner has no such power to introduce the
procedure beyond the one laid down for disposal of appeals and
complaints under the Act including what is stated in Section 18[3[] [J [J of

the Act.

2.8 The Chief Information Commissioner is required to function as a
Court and not like an IAS bureaucrat running the State Departments
for the innovative programme introduced by the fertile mind of the

Chief Information Commissioner [“CICO 00000 .

2.9 The Government of Gujarat is bent upon to see that it employs
every trick to see that the information which can be sought under the
Act is hardly made available to the citizens in reasonable time. With
the introduction of the Act, States like U.P., Maharashtra and Punjab
initially appointed 11, 6 and 9 Information Commissioners
respectively whereas the Government of Gujarat appointed only 1
Chief Information Commissioner. Similarly, only in 2009, when one
late Amit Jethwa, an RTI activist who was murdered opposite the gate
of the Gujarat High Court filed a PIL, the government appointed two
Additional Information Commissioners. In the year 2011, the post of
Chief Information Commissioner remained vacant for five months
and also that of Additional Information Commissioner for two months,

with the result, the Commission was working with one sole
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Information Commissioner for months together and only after filing of
a writ-petition by the present petitioner, the government filled up

those two vacancies.

2.10 The Right to Information activists from across the State are
frustrated because of highly unsatisfactory performance of the
Commission on account of meager disposal of cases, obviously
because of inadequate number of posts and unfilled vacancies for
months together, despite huge arrears of work. As a result, the

appeals remain undisposed of for more than five years.

2.11 As on December 2011, over 8000 cases were pending and in
subsequent three months, the Commission must have received
additional cases. No data except disposal of 127 cases in January
2012 and 107 cases in February 2012 is available on the website of
the Commission. This makes it clear that position of arrears of cases
must have far increased. The petitioner has sought up to date position
vide RTI application dated March 5, 2012 but the information is

awaited.

3. This application is opposed by the State-respondents by filing
affidavit and the defence of the State-respondents may be summed

up thus:-

3.1 In the past, the petitioner filed another Public Interest Litigation
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being No. 118 of 2011 and the same was disposed of by directing the
State Government to take into consideration the number of pending
appeals and other complaints after the period of four months from
that date and to take a decision as to whether there was any
necessity of appointing Additional Information Commissioner having
regard to the number of pending appeals and other complaints after

the expiry of four months from that date.

3.2 The State Government is of the opinion that no Additional
Information Commissioners are required to be appointed as presently

three Commissioners are working in full swing.

3.3 Over and above, the establishment and creation of the post in
question is long-drawn procedure and for appointing persons at such
important position, a detailed scrutiny is required to be undertaken.
Necessary budgetary allocations are also required to be planned and
made and considering the number of matters pending, the State
Government is of the considered view that at present three officers

are sufficient to deal with the pending cases.

3.4 The writ-petitioner has no locus standi to question the decision
of the State Government which is administrative in nature and

therefore, the application is liable to be dismissed.

3.5 This Court, vide its order dated May 3, 2012 directed the
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respondents to file an affidavit disclosing therein whether the
information published in the newspaper “Gujarat Samachar[] [J [J that the
respondent no.2 was disposing of the matters by way of Lok Adalats,
was correct or not and if it was correct, to disclose the provision of

the Act under which such recourse was taken.

3.6 Pursuant to such direction, the respondent no.2 affirmed the
affidavit stating therein that under the programme of special drive, no
hearing of Second Appeals was made but on the basis of the reports
received in certain number of cases, the Commission took decisions
in the pending appeals and complaints. According to the said
affidavit, the programme was arranged to arrive at voluntary
settlement of appeals or complaints through the medium of dialogues
between the applicants and the concerned officers. Further, the idea
is to have dialogues between the parties concerned so as to have
voluntary settlement of the appeals or complaints. It is further
contended that if the parties did not agree to arrive at a settlement,

no matter was disposed of on the basis of such special drive.

3.7 The petitioner, by filing further application, prayed for a
direction upon the State-respondent to take strict action in terms of

Section 20 of the Act regarding penalty.

4. Mr. Praful Desai, the President of the petitioner, appearing in

person has strenuously contended before us that having regard to
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number of pending cases and appeals, this Court should immediately
pass a direction for making appointment of at least 10 Information
Officers, the maximum number created by the Statute. According to
Mr. Desai, otherwise, it would take huge amount of time for disposal

of the cases.

5. Mr. P.K. Jani, learned Government Pleader, appearing with Mr.
Rashesh Rindani, learned AGP on behalf of the State-respondent and
Mr. Kamal B. Trivedi, learned Advocate General appearing with Mr.
Shivang M. Shah, appearing on behalf of the respondent no.2-
Commission have, on the other hand, opposed the aforesaid
contention of Mr. Desai and submitted that the pendency of the
matters arose in view of the vacant position of the officers for few
months. According to them, since all the three officers have now been
appointed, the pending matters would be disposed of within a short
period of time. According to the learned Advocate General, out of
1047 applications received during the period between March 2012
and May 2012, 539 applications were disposed of already at the stage
of admission by exparte order; in 158 cases, the applications
concerned were not found fit for admission for want of necessary
papers and the details and documents had been asked for. Number of
applications admitted for detailed hearing by the Commission was
only 296 and thus, all the complaints and appeals will be heard out
within two to three months from the date of the admission. According

to the learned counsel for the respondents, there is no necessity of
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appointing any or creation of further post of Information Officers.

5.1 Mr. Jani, learned Government Pleader further submits that this
Court, sitting in jurisdiction under Article 226 of the Constitution of
India cannot pass any direction for creation of post which is within the
exclusive domain of the Executives and thus, the prayer made in this

application cannot be entertained by this Court.

5.2 In support of his contention, Mr. Jani relied upon the decision of
the Supreme Court in the case of Divisional Manager, Aravali Golf
Club and Another v. Chander Hass and Another, reported in
[2008] 1 SCC 683 and another decision in the case of Official
Liquidator v. Da[] [] [] anand and Others, reported in [2008] 10 SCC

1.

6. Therefore, the questions that arise for determination in this
application is whether having regard to number of pending cases, this
Court can pass any direction for creation of new posts and whether
the matter under the Act can be disposed of by way of special drive

camp.

7. After hearing the petitioner-in-person and the learned counsel
for the respondents and after going through the affidavit filed by the
respondents, we find that by way of special drive, no matter is

disposed of if the applicant is not agreeable for disposal of his

LXXV



WPPIL/65/2012 11/18 JUDGMENT

matter in that fashion. Only those matters where the applicants or
appellants agreed for settlement of dispute or were satisfied by the
information supplied, were disposed of; otherwise, if the applicants or
the appellants did not want disposal of their matters by way of special

drive, their matters were referred back to the concerned officer.

8. Therefore, we do not find that by special drive complained of in
the application, the State-respondent has committed any act in

violation of the Act or the Rules framed thereunder.

9. The next question is whether this Court can pass any direction
in a writ-application for creation of further posts within the scope of

RTI Act.

10. According to Section 15[2[] ][] of the Act, the State Information
Commission shall consist of the State Chief Information Commissioner
and such number of State Information Commissioners, not exceeding

ten, as may be deemed necessary.

11. Therefore, the maximum number of State Information
Commissioner fixed by the Act is eleven including the Chief
Information Commissioner but no minimum number is specified and it
is for the respondent authority to decide that number in accordance

with the number of pending cases.
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12. We do not find any substance in the contention of Mr. Jani,
the learned Government Pleader, appearing on behalf of the State
respondent that a citizen, who is conferred certain benefit by the the
legislature by virtue of creation of a legislation, has no right to
complain before a judicial forum that the Executives are not taking
appropriate action for implementation of the said statutory provision.
The legislature itself has specified that for enforcement of right under
the Right to Information Act, 2005, the posts of Additional Information
Commissioner including the Chief Information Commissioner can be

appointed depending upon the deemed necessity.

13. Therefore, if it appears that the Executives have not taken
any step to appoint sufficient number of Additional Information
Commissioners for the purpose of giving effect to the intention of the
legislature, or if it appears that insufficient number of Additional
Information Commissioner has been appointed, by which it is
impossible to give effect to the desire of the legislature, a beneficiary
under the statute can definitely complain before a writ-court

complaining inaction on the part of the Executives.

14. The decision in the case of a Divisional Manager, Aravali
Golf Club & Anr. V Chand [supra[] [ [J relied upon by Mr. Jani, dealt with
creation and sanction of a post in the Golf Club run by Haryana
Tourism Corporation. In such facts, the Supreme Court held that the

Court cannot direct creation of post, as creation and sanction of post
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is a prerogative of the Executive or legislative authorities.

15. In the case before us, the legislative authority has already
enacted a provision in the statute authorizing creation and sanction
the posts not exceeding 11. Such being the position, if in a given
circumstance, it appears that total number of three posts of
Information Commissioner including Chief Information Commissioner
is not sufficient to dispose of the number of pending cases within a
near future and for not appointing further Commissioners, the
purpose of the Act is frustrated, this Court, in exercise of power under
Article 226 of the Constitution of India can definitely pass appropriate

order.

16. Similarly, in the case of Official Liquidator v.
Da[] [] [] anand and Ors., reported in [2008] 10 SCC 1, a three-judge-
bench of the Supreme Court held that a writ court cannot sit in appeal
over the judgment of the employer and ordain that a particular post
or number of posts should be created or filled up by a particular mode
of recruitment. According to the said decision, the power of judicial
review can be exercised in such matters only if it is shown that the
action of the employer is contrary to any constitutional or statutory
provision or is patently arbitrary or vitiated by mala fides. Therefore,
in a situation, if it appears that the legislative intention behind the
enactment of the statutory provision contained in the Right to

Information Act, 2005 cannot be given effect to by insufficient number
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of Information Commissioners, a beneficiary under the statute has

right to move a writ court for appropriate remedy.

17. We, therefore, propose to consider whether having regard
to the number of pending cases and the rate of disposal, the existing
three Information Commissioners including Chief Information

Commissioner, are sufficient to give effect to the purpose of the Act.

18. It appears from the materials on record that in the months
of March, April and May, 2012, total number of matters disposed of
by three officials is 456, 703 and 625 respectively. We are further told
that during the course of the hearing in the month of June, 2012, 820
matters have been disposed. Thus, the mean rate of disposal in the
last four months with the existing officials is 456+ 703+625 +820=
2604/4= 651. It further appears from the affidavit dated March 23,
2012 filed by the Deputy Secretary, General Administration
Department, Sachivalaya that on March 1, 2012, total number of
10060 appeals and complaints were pending whereas the said
number, at the end of November, 2011 was 8729. Therefore, in the
course of three months, namely, December, 2011, January, 2012 and
February, 2012, the number has been increased by 1331. It appears
from the Chart supplied to us that number of appeals and complaints

received during the year 2011 was as follows:
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Month of 2011 Number of appeals and
complaints received:
January 345
February 321
March 402
April 353
May 398
June 459
July 377
August 350
September 447
October 243
November 377
December 386

Thus, total number of complaints and appeals received comes
to 4458. If we divide the number by 12, average monthly filing comes
to 371.5. For the disposal of 10060 matters at the rate of 651 a month
it will take 10060+651= about 16 months and in the next 16 months,
371x16=5936 new cases will be accumulated and it will take further
9 months to dispose of those 5936 cases. Similarly, in the next 9
months further 371 x 9 = 3339 cases will be filed and it will take
further 5 months to dispose of those cases. Thus, the position would

be normal after about 3 years.

19. Having regard to the time limit fixed by the legislature for

disposal of request as provided in Section 7 of the Act which is thirty
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days from the date of receipt of the request, in our opinion, the
appeal against refusal or wrong information cannot be kept pending
for more than that period of time. If an applicant seeking information
gets the desired information by preferring an appeal after the period
of even three months, in most of the cases, the purpose of

information will become frustrated.

20. We, therefore, find that in the facts of the present case, at
least two Additional Information Commissioners should be appointed

temporarily in order to give effect to the the purpose of the Act.

21. So far as the other question raised in this application as to
making provision of penalty compulsory is concerned, we find that
under Section 20 of the Act, power has been conferred upon the
State Information Commission at the time of deciding any complaint
or appeal, to impose a penalty of two hundred and fifty rupees each
day till the application is received or information is furnished, subject
to the condition that the total amount of such penalty shall not
exceed twenty-five thousand rupees, if the State Information
Commission is of the opinion that the State Public Information Officer
has, without any reasonable cause, refused to receive an application
for information or has not furnished information within the time
specified under sub-section [1[] [J ] of Section 7 or malafidely denied the
request for information or knowingly given incorrect, incomplete or

misleading information or destroyed the information which was the
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subject of the request or obstructed in any manner in furnishing the

information.

22. Therefore, the legislature has vested the power with the
State Information Commissioner to decide whether a case comes
within the purview of Section 20 justifying grant of penalty. What is a
reasonable cause is to be decided by the concerned Information
Commissioner. In such a situation, this Court cannot pass any
direction for imposing the penalty mandatory by ignoring the plea of

reasonable cause that may be taken.

23. We, therefore, find that the aforesaid prayer on the
question of penalty is not tenable in the eye of law.

24. On consideration of the entire materials on record, we,
thus, dispose of the writ application by directing the State respondent
to immediately appoint two Additional Information Commissioners and
to continue with such additional posts so long as the pendency of
the appeals is not reduced to such a state that those can be disposed
of within two months of its filing, if not earlier.

25. The writ-application is thus disposed of with the above direction
to be complied with within two months from today.

26. In view of the above order passed in the main writ-application,
the respective Civil Applications do not survive and are disposed of
accordingly.

[BHASKAR BHATTACHARYA, C.).]
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[J.B.PAR] [ 0000 WALA, ).]
pirzada/-

THE HIGH COURT
OF GUJARAT

AA")
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